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*7 The patient has the right to 
* expect that within its capacity 
a hospital must make 
reasonable response to the 
request of a patient for 
services. The hospital must 
provide evaluation, service, 
and/or referral as indicated by 
the urgency of the case. When 
medically permissible a patient 
may be transferred to another 
facility only after he has 
received complete information 
and explanation concerning 
the needs for and alternatives 
to such a transfer. The 
institution to which the patient 
is to be transferred must first 
have accepted the patient 
for transfer. 

8 The patient has the right to . ' 
obtain information as to any 
relationship of his hospital to 
other health care and 
educational institutions insofar 
as his care is concerned. 

The patient has the right to 
obtain information as to the 
existence of any professional 
relationships among 
individuals, by name, who are 
treating him. 

9 The patient has the right to 
be advised if the hospital 
proposes to engage in or 
perform human experimentation 
affecting his care or treatment. 
The patient has the right to 
refuse to participate in such 
research projects. 

The patient has the right to 
expect reasonable continuity 
of care. He has the right to 
know in advance what 
appointment times and 
physicians are available and 




where. The patient has the 
right to expect that the 
hospital will provide a 
mechanism whereby he is 
informed by his physician or a 
delegate of the physician of 
the patient’s continuing 
health care requirements 
following discharge. 

The patient has the right to 
examine and receive an 
explanation of his bill 
regardless of source of 
payment. 



The patient has the right to 
know what hospital rules and 
regulations apply to his 
conduct as a patient. 


Nocatalogueof rights can guarantee 
for the patient the kind of treatment 
he has a right to expect. A hospital 
has many functions to perform, 
including the prevention and 
treatment of disease, the education 
of both health professionals and 
patients, and the conduct of clinical 
research. All these activities must 
be conducted with an overriding 
concern for the patient, and. above 
all. the recognition of his dignity as 
ahuman being. Success in achieving 
this recognition assures success in 
the defense of the rights 
of the patient. 
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|rhe patfent'has^the right to 


^receive from his physician " 
V information necessary to give 
informed consent prior to the 
Upstart of any procedure and/or 
®4reatment. Except in 
8|?iemergencies,such information^' 
^^fdr informed consent, should 
S include but not necessarily ^ ^ 
“ be limited to the specific * ; ’ 
S procedure and/or treatment, , . 

j^the medically significant risksi^^v I 
Binvolved, and.the probabler^Vf 
^duration of incapacitation, v 
I^Where medically significant ^ '' 
^alternatives for care or ** 
^treatment exist, or when the 
^patient requests information 


jlconcerning medical, 

Saltematives, the patient has T 
■Fthe right to such information. 

• The patient also has the right 
^to know the name of the person 
^.responsible for the procedures ♦ ^ 

^^and/or treatment, r. % 

I The patient has the r-ght to : 

r refuse treatment to the extent^t^^ 
'permitted by law; and to be . 

,t informed of the medical ^ i , V 
j*consequences of his action(^f0^, 
^,The patient has the right to 
■^ievery consfderation of his 
fprivacy concerning hisown^M ’ 
^medical care program. Case 
.^discussion; consultation, ,f, ; 

*^examination,andtreatmentare 
^confidential and should be 
^conducted discreetly. Those ^ 
»Tnot directly involved in his 
- care must have the permission 
v'of the patient to be present... ! ; 

CiThe patient has the right to f 
expectthat all communications 
and records pertaining to his 
i care should be treated as 
f;^confidential.' : 
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Explanation of Patient's Bill of Rights 

The following points are suggested as interpretations or explana¬ 
tions of certain aspects of the items expressed in the Patient's 
Bill of Rights approved by the House of Delegates of the American 
Hospital Association in February 1973. 

The points, as contained in the printed doc\iment, are stated in 
full, with the explanation immediately after. In some cases, 
where there is a similarity of subject matter, a Joint explanation 
is used. , 


1. The patient has the right to considerate and 
respectful care. 

This item is plain and self-explanatory. Some have suggested that, 
if the first item were carefully followed by hospitals, there would 
be no need for the 11 items that follow. The real point, however, 
is to furnish to the patient, who may be uninformed of his rights, 
a summary of the rights that hospitals for many years have recog¬ 
nized as belonging to the patient. The first itqjn furnishes a log¬ 
ical point of beginning in explaining these rights to the patient. 

2. The patient has the right to receive from his 
physician complete current information concerning 
his diagnosis, treatment, and prognosis in terms 
the patient can be reasonably expected to under¬ 
stand. When it is not medically advisable to 
give such information to the patient, the infor¬ 
mation should be made available to an appropriate 
person in his behalf. He has the right to know 
by name the physician responsible for coordi¬ 
nating his care. 

3. The patient has the .. ight to receive from his 
physician information necessary to give 
informed consent prior to the start of any 
procedure and/or treatment. Except in emer¬ 
gencies, such information for informed consent 
should include but not necessarily be limited 
to the specific procedure and/or treatment, 
the medically significant risks involved, and 
the probable duration of incapacitation. Where 
medically significant alternatives for care 

or treatment exist, or when the patient requests 
information concerning medical alternatives, 
the patient has the right to such information. 

The patient also has the right to know the name 
of the person responsible for the procedures 
and/or treatment. 
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The second and third items deal largely with the subjects of medical 
information and informed consent. It was felt that many patients 
may not be aware of their right to obtain from their physicir.n the 
necessary basis on which to base a decision. As a result, some 
people felt that the uninformed patient frequently acquiesced in 
what was recommended by the physician and had no idea what alter¬ 
natives might be available. The second item particularly pinpoints 
that the appropriate source of this information is the physician 
himself and that effective communication is a real key to an informed 
consent. The physician should undertake to communicate in terms 
that he reasonably expects the patient can understand. Otherwise, 
the communication would be a mere formality and fly over the head 
of the patient. The second item also recognizes that complete 
information to the patient may be medically unadvisable in some 
instances, but this should not be used as an excuse for failing to 
make communication at all. In such a case, the physician should 
make the communication to an appropriate person in behalf of the 
patient. In this way, the patient or members of his family will 
be fully reassvired that complete information to make intelligent 
decisions is available and that no effor;; is made to withhold 
information on the basis of any notion of a professional privilege. 

Pinpointing the physician as the appropriate source of information 
has at least one additional advantage. In addition to those 
mentioned, the physician will be able to impart a great deal more 
useful information than the patient himself could glean on an 
uninstructed excursion into his own medical records. It should 
also reduce any imposition on the medical records department from 
patients and former patients who simply wish to gratify curiosity 
or to relive their hospital stays by idly perusing medical records. 

It is recognized, of course, that various circumstances could 
justify a patient's direct access to his medical records. 

As the greater number of patients become advised of the fact that 
there is a principle of informed consent that is respected by 
hospitals and their medical staffs, they may approach the health 
care team with greater confidence. Also, as the patient has greater 
opportunity of making an informed decision, it is quite possible 
that there will be greater satisfaction with the care received and 
less inducement to lawsuits allegedly based on failiire of the 
physician to furnish them adequate information to made a decision. 

If the public is actually informed, bona fide litigation of this 
type may soon disappear. 

In the third item, explanation is given as to when specific infor¬ 
mation for an informed consent is not necessary or may be excused. 
This is reflective of general principles of law developed in the 
various Jurisdictions. It is also recognized that, where it is 
deemed material by the patient, the patient will be entitled to 
know the members of the health team that will deal with him. This 
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shoxild help to offset any notion the patient may have that he is 
"being dealt with impersonally and "by anonymous persons who are not 
subject to accountability. Where the identity of a particular 
person is not material to the patient, there is of course no need 
for any formality of introduction or disclosures that could delay 
or interfere with treatment. 

U. The patient has the right to refuse treatment 
to the extent permitted by law, and to be 
informed of the medical consequences of his 
action. 

The fourth item deals with a very important issue, namely, the fact 
that a patient, at least an adult patient of sound mind, has the 
right to refuse treatment to the full extent that applicable law 

permit. By informing the patient of this right, no particular 
philosophical point of view is expressed. The patient is simply 
told that, except where the law interposes itself, he has the 
right to refuse treatment. The statement takes the law as it finds 
it in the various states and, of course, the laws on the subject 
will differ among the various states. For instance, it is possible 
for one state to recognize that under certain circumstances the 
patient has the "right to die." The fourth item does not interfere 
with this right. In other states, a similar decision by the same 
patient might be prohibited by law, which could construe the decision 
as an unlawfia attempt at suicide; again, the Bill of Rights does 
not undertake to either enlarge or diminish the legal rights of 
the patient, but assures him that, whatever those rights may be, 
they will respected. 

In passing, it should be observed that the right to refuse treatment 
also calls for an informed consent. The patient wishing to re^se 
treatment is entitled to be advised of the medical consequences of 
that decision. 


5» The patient has the right to every consideration 
of his privacy concerning his own medical care 
program. Case discussion, consultation, exami¬ 
nation, and treatment are confidential and should 
be conducted discreetly. Those not directly 
involved in his care must have the permission of 
the patient to be present. 

6. The patient has the right to expect that all commu¬ 
nications and records pertaining to his care 
should be treated as confidential. 

The fifth and sixth items assure the patient that his right of privacy 
will be respected. This applies to all aspects of his treatment and 
oral and documentary information. This is a right that is generally 
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protected by the hospital as a part of its "considerate and respectfxil 
care" referred to previously. It is also consistent with legal 
requirements made by the lavs and regulations of severed states and 
made a condition of various programs, particularly those having a 
governmental sponsorship, of health cure delivery. 

* 

7 . The patient has the right to expect that within 
its capew:ity a hospital must make reasonable 
response to the request of a patient for services. 

The hospital must provide evaluation, service, 
and/or referral as Indicated by the urgency of 
the case. When medically permissible, a 
patient may be transferred to another facility 
only after he has received complete information 
and explanation concerning the needs for and 
alternatives to such a transfer. The insti¬ 
tution to which the patient is to be transferred 
must first have accepted the patient for transfer. 

The seventh point assures the patient that the hospital will make a 
reasonable response to his request for service. This does not mean 
that every caprice or desire can or should be satisfied. It very 
definitely means, however, that the hospital cannot ignore or refuse 
the patient's reasonable request. What is a reasonable request must, 
of co\irse, be determined by the circumstances prevailing in relation 
to the request. The nature of the request, the medical needs of 
the patient, the resovirces available to the hospital in personnel 
and equipment, the urgency of the patient's case and the relative 
needs of other patients willj among other things,-indicate in a - 
given case what a reasonable response should be. Also., in matters 
of ethics or religious beliefs, a reasonable response would surely 
not require a hospital to abrogate its corporate commitment or its 
personnel to violate conscientious principles. 

The seventh-item also reassures_the patient that-he will uat-be— 
transferred when it is inconsistent with his medical needs or there 
is no assurance that an available institution will receive him. 
Otherwise, the discharged patient would not really be receiving a 
transfer. No one favors a policy of transferring a patient who 
needs further institutional care until arrangements have been made 
for that further care. 

8. The patient has the right to obtain information 
as to smy relationship of his hospital to other 
health care and educational institutions insofar 
as his ceure is concerned. The patient has the 
right to obtain information as to the existence 
of any professional relationships among individ¬ 
uals, by name, who are treating him. 

9 . The patient has the right to be advised if the 
hospital proposes to engage in or perform human 
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experimentation affecting his care or treatment. 

The patient has the right to refuse to participate 
in such research projects. 

The eighth and ninth items are intended to dispel another form of 
ignorance that may have made the patient apprehensive and suspicious 
of health care services. If relationships between the hospital and 
any other institution, or the relationships between any individuals 
who make up the health team, seem to be material to the patient, he 
is assvired that the existence of those relationships will not be 
withheld from him. This aspect may have little relevance except in 
some of the larger metropolitan areas where it is found expedient 
for more than one institution to share in the care of the same patient. 
For instance, hospitalization may occ\ir in one institution and medical 
or ancillary services may be largely provided by another institution. 
Uncertainty about this type of situation has seemed to trouble some 
of the patients involved. The ninth point, relating to the possibility 
of human experimentation, is actually embraced within the earlier 
discussion of an informed consent. The misapprehension of undisclosed 
experimentation has caused such alarm that specific mention of this 
point was thought to be helpful and reassuring. 

10. The patient has the right to expect reasonable 
continuity of care. He has the right to know 
in advance what appointment times and physicians 
are available and where. The patient has the 
right to expect that the hospital will provide 
a mechanism whereby he is informed by his 
physician or a delegate of the physician of the 
patient's continuing health care reciuirements 
following discharge. 

The tenth item reassures the patient that he will ha/e reasonable 
continuity of care. In the absence of this item, many patients could 
feel that the hospital is indifferent to thei* reasonable convenience 
and preferences. Once again, the right of the patient must be qualified 
by a reasonable standard. The patient should not be given to under¬ 
stand that every caprice or desire will be met. To do so would prejudice 
the rights of the other patients, as well as unduly impose on the hos¬ 
pital and members of the health care team. 

It also assures the patient that, upon discharge, he will not be left 
in helpless ignorance of his continuing health care requirements.^ The 
latter is essentially a medical responsibility, but the hospital as as 
interested in this aspect of the patient's welfare as it was in 
assuring reasonable quality of care while the patient was within the 
hospital environment. The hospital cannot guarantee the performance of 
the physician in this regard^ but it can provide a mechanism that will 
call for continual medical staff responsibility from admission through 
final discharge. 
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11. The patient has the right to examine and receive 
an explanation of his bill regardless of source 
of payment. 


eleventh point assures the patient that he has a right to know 
what he IS expected to pay for. It is as simple as that, but some 
people felt that many patients were unaware of the system of hospital 
ch^ges and the fact that the hospital bill is tied into the services 
that have been furnished. As a matter of fact, any hospital would 
have to make the same disclosure to collect an unpaid account in the 
courts. The records must be kept, and no one should hesitate to let 
the patient know what he is expected to pay for. 


12. The patient has the right to know what hospital 
rules and regulations apply to his conduct as 
a patient. 


The twelfth item may seem unnecessary to many. Since the hospital must 
establish rules and regulations for the conduct )f patients, as well as 
visitors and other nonpatients, the hospital very naturally expects to 
bring those rules and regulations to the attention of those who are 
expected to conform. Many effective means have been developed by the 
hospital for the simple purpose of communication. On the other hand 
some patients fear that many rules _id regulations will serve to trap 
the unwary. Once again, ignorance must be dispelled. It is to the 
advantage of the hospital that its rules and regulations be communicated 
to all persons affected. The twelfth item also furnishes a very logical 
connection of the "Bill of Rights" and the corresponding obligations 
and responsibilities that fall on the patient who is to enjoy those 
rights. Many hospitals will find it appropriate and convenient to provide 
in the same document both r’lles and regulations and a copy of its own 
statement of the Patient's Bill of Rights. This could help assure that 
the patient will be simultaneously advised of what he can expect from the 
hospital and what the hospital is expecting from him. 


It is only coincidental that the title has any legal association. Al¬ 
though many items contained in the statement are consistent with 
generally accorded legal rights, the statement itself is not, and is 
not intended to be, a legal summary. It Just happens that some of the 
rights recognized in the statement have been previously assured by 
legislation or court decisions. Legal recognition of any rights should 
not prevent the hospital from expressing its concern about the various 
subjects and should not detract from the scope of information being 
presented. 
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A Report on Action Regardinp; AHA'b Bill of Rights 


The American Hospital Association's Patient's Bill of Rights has 
stimulated a variety of actions and reactions. It has earned the 
support of many organizations and agencies that are part of or related 
to the health field. The Maryland State Legislature took action urging 
the state's hospitals to endorse the AHA's statement. In Pennsyl-vania, 
Insurance Commissioner Denenberg, having initially labelled the AHA 
document a "public relations stunt," has seen fit to develop and issue 
a "Citizens Bill of Hospital Rights." In this document Mr. Denenberg 
quotes several of the points brought out in the Association's document. 

The California Hospital Association endorsed the AHA Bill of Rights, 
but is opposing a bill in the state legislature which would make that 
document law in Califomia. 

Some hospitals have reprinted the AHA's Patient's Bill of Rights for 
employees or patients without comment from administration or governing 
board. Some have indicated that they have always supported these and 
other righ.' of patients, and no action of adoption or comment seemed 
necessary. * ,ese rights are, in their opinion, facts of life which need 
no further embellishment. Many hospitals have printed the rights in their 
employee bulletin and one hospital reprinted the Bill of Rights in full 
on parchment-like paper stock for posting on its bulletin board and in 
public places. The latter institution is the Columbia Hospital in 
Milwaukee. 

In other hospitals, either administratively or through governing board 
action, the AHA's Ih,tient's Bill of Rights has been formally adopted 
or endorsed. The University of Chicago Hospitals and Clinics endorsed 
the document, issued a press release to that effect, and reprinted the 
Bill of Rights in a leaflet form for distribution to staff and patients. 
The Berkshire Medical Center, in Pittsfield, Massachusetts, endorsed the 
Bill of Rights and reprinted it in its employee publication, devoting 
the entire issue to the subject. Barnes Hospital in St. Louis abbreviated 
the 12 points in the AHA's document, and in its employee publication, 
stated that these were "guidelines" Barnes had always subscribed to, 
but that putting them in writing "can be a reinforcement for hospital 
personnel and...make the patient more comfortable about his relationship 
with the hospital." 

At the Duke University Medical Center, Durham, N.C., the Committee on 
Patient Services and Personnel Relations accepted the principles contained 
in the AHA Patient's Bill of Rights, but modified that document in a 
narrative statement, "Your Rights as a Patient at Duke University Medical 
Center." Covering essentially the same points as the AHA's docimient. 
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this statement was circulated among all personnel with a statement 
emphasizing the "importeince of each member of the hospital community 
to the principles described therein..." At the Commonwealth of Massachusetts 
Soldiers' Home in Chelsea, the AHA's statement served as a "stimulus" 
in the preparation of a "Philosophy of Medical Care at the Soldier's 
Home" which the commandant requested be "translated to practice." 

These examples are by no means all that could be cited to demonstrate 
action by the field with reference to the AHA's Patient's Bill of 
Rights, but they do serve to indicate the kinds of action being 
initiated in that regard. It is clear that the AHA's development and 
issuance of its Statement on a Patient's Bill of Rights has served to 
stimulate many hospital officials to support the principles on which 
the document is based, to rethink their institutional practices, and 
to reinforce their practices by publicly proclaiming a set of patients' 
rights. 

Quite a number of hospitals have as yet taken no action with regard to 
the AHA's document, indicating that they are awaiting the development 
of these informational materials from the Association. 
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A Memorandum to the Administrator, Chairman of the Governing Board and 
Chief of the Medical Staff 

From John Alexander McMahon, President of the American Hospital 
Association 

I would like to comment briefly about patients' rights and about the 
recently issued AHA document, its Statement on a Patient's Bill of 
Rights. No previous document produced by your Association has elicited 
more interest and excited more public comment, as well as comment from 
within the field. 

The public response to that statement was overwhelmingly commendatory 
to the hospital industry, as we have tried to point out. It was lauded 
as "admirable," as "wise and compassionate," as "a realistic and explicit 
response to legitimate criticism and concern," as "a vast step forward 
in allaying the patient's fear of the \infamiliar and the unknown." 

Imlure of the Document 

The publication and distribution of such a document listing patients' 
rights may well be unusual, but certainly the principles contained in 
ours are not. Actually, the AHA's Patient Bill of Rights is simply 
a codification of those moral and ethical tenets which are already 
commonly adhered to by those concerned with the provision of health 
care. 
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Although many items contained in this document are consistent with 
generally accorded legal rights and some of the rights have been previously 
assured by legislation or court decisions, the i\HA's Bill of Rights is not-- 

I repeat not -a legal document. Rather it is a set of guidelines for 

hospitals to follow in publicly attesting the quality of the treatment 
their patients may expect. Each hospital is free to choose to endorse 
the AHA Bill of Rights, to write one of its own, to adapt the Association's 
document, or not to make a public statement about patients' rights at 
all. 

The AHA statement is not required of any hospital unless and until that 
hospital's governing board or other authority takes an action to approve 
it and make it so. It is intended primarily to make sure that the 
patient knows he has certain rights and to give him assurance that the 
hospital recognizes and respects those rights. 

An examination of the 12 points listed in our Patient’s Bill of Rights 
shows clearly that they are not unusual. They are, in fact, no more 
and no less than an eniimeration of the rules of conduct commonly 
observed in the hospital setting. Vfhile some of them may at first 
glance appear complex and to present concern to hospital administrators 
and physicians, they are hardJy more than any of us would hope for under 
the same circumstances. 
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Purpose of the Document 

Why, then, you may logically ask, has the Association developed and issued 
this Patient's Bill of Rights at this time? Let me tiy, in both an 
official and personal kind of way, to answer that question. 

The Patient's Bill of Rights represents an attempt to identify and publicly 
state what a patient has a right to expect from the hospital, its physicians, 
its personnel, and all others associated with it. These areas of concern 
to the patient w’ere identified in a cooperative ventvire that began with 
the Committee on Health Care for the Disadvantaged, an AHA Board 
Committee which brought together hospital administrators, hospital 
association and planning agency executives, attorneys, physicians, and 
consumers. Their work ;vas augmented by suggestions developed in reviews 
by the AHA's Regional Advisory Boards composed of members of its House 
of Delegates, by its Committee on Physicians, and by the Association's 
legal counsel. 

Fundamental to the Patient's Bill of Rights is the awareness that the 
healing process in th» modem medical setting tends to involve increasingly 
more complex relationships. As medical science expands our ability to 
save lives and restore good health, it also tends to involve a growing 
array of individuals in the process. This makes the important matter 
of good communication even more important than ever before. It is our 
hope that the AHA's Patient's Bill of Rights, or more accurately 
the principles it sets forth, will help to offset possible breakdowns in 
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mutual understanding by anticipating where such breakdowns might occur 
and by providing guidelines for all who are involved. It is our belief 
that by clarifying the rights of patients in a hospital, their needs, 
as well as the needs of the physician and of the hospital, are well served. 

Our statement seeks to reassure the patient that all those with whom 
he comes in contact are aware of his needs and that he may rightfully 
expect them to be sensitive to these needs. It also attempts to anticipate 
many of the fears which, although they have not always been clearly 
articulated, are known to be shared rather widely by those who are 
hospitalized. 

The Patient's Bill of Rights was developed in recognition of two factors 
that have special implications for the physician and the hospital. 

First it recognizes that an informed patient is a more receptive pacient. 
The patient who understands the nature of his illness and his treatment 
tends to be less apprehensive, more relaxed, more cooperative and, 
therefore, tends to respond better and more quickly to the program of 
treatment outlined for him. 

Secondly, the Patient's Bill of Rights recognizes that a better informed 
patient, one who has had adequate information to participate in decisions 
that affect him, is less likely to be dissatisfied with the outcome of 
his treatment. By dispelling apprehension and by emphasizing the need 
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to fully inform the patient on matters requiring his consent, it is 
our belief that the AHA's document improves the prognosis of the patient 
and reduces the vulnerability of physician and hospital to the 
consequences that misiinderstanding so often breed. 

View of Physicians 

I clearly recognize that the AHa's action in developing and distributing 

its Bill of Rights, has been a source of some concern to physicians 

and physician bodies. But I was heartened to read a piece by Dr. James J. 

in Medical Insight for March 1973, who had read about the AHA’s 
Bill of Rights first on the front page of a Bombay newspaper. In his 
article entitled, 'A Doctor's Dilemma," he expresses grave concern at 
his own ability to live up to the rights expressed in our document, 
then concludes with the following: 

But seriously, I think the ..'.H.A.--by widely circulating among the 
American population this 12-point 'bill of rights’-- is going to force 
us physicians to do more than we have in the past to provide satisfactory 
responses to the questions, fears and uncertainties of our patients. 
Encouraged to feel entitled to adeqioate replies, they will be asking more 
and more difficult questions which we, in time, will have to learn to 
handle. Certainly they will sometimes be requesting information we 
know might distress or confuse them. But the undesirable alternative 
to the doctor's giving appropriate answers will continue to be, just 
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as it has been in the past, his brushing aside the spoken or unspoken 
questions and feelings of patients and manifesting a paternalistic 
'leave ail the decisions and responsibilities to me' attitude. If the 
A.H.A.'s declaration of rights conveys any single, solid, implicit 
message, it is that patients should realize that they have a co-responsibility 
(shared with their physicians) for the kind of care and treatment they 
receive." 

Dr. Gill goes on to say: "The AHA publication, which will be thoughtfully 
considered by millions in the U.S. and all over the world during the 
years just ahead, will affect the relationship between doctors and patients 
in a most profound way. One would hope that every physician would soon 
devote some of his valuable time to meditating upon the implications of 
this 12-point document. It is destined to enhance the humanity of both 
the medical practitioner and those he is challenged and privileged to 
serve, I think the American Hospital Association deserves our gratitude." 

Dr. Gill has recognized in the AHA document the challenge it presents each 
of us in the health care industry, and has thoughtfully placed it 
squarely before us. I have no doubt that we are up to it. 

The Patient's Bill of Rights, as we see it, is something more--an educational 

device that offers the hospital the opportunity to remind its employees 

for whcm it is legally responsible, of the rights of the patient. Recognizing 
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that any chain is only as strong as its weakest link, the Bill of 
Rights offers the hospital a means to keep continually before all personnel 
a reminder of the kind of treatment the patient has a right to expect 
and receive. 

I believe the Association's document spells out clearly the principles 
of patient relations adhered to by the vast majority of hospitals in 
this nation, and in a form that can assist the individual hospital in 
assuring that the principles it believes in are adhered to at entry level. 
In adopting this or another Bill of Rights, the hospital should avoid 
the appearance of grandly conferring or granting any new rights, but 
rather supporting the traditional attitudes of the institution. 

Adopting Your Own Statement 

The Association's Patient's Bill of Rights was not designed, nor could 
it have been, to solve every problem or resolve every issue that may 
arise where patient relations are concerned. We believe it does, however, 
offer guidelines and a concrete demonstration of good faith to encourage 
a spirit of mutual cooperation among patient, physician, and hospital 
administration. 

If yoiir hospital is cont.idci'ing developing its own bill of patients' 
rights, you may find it appropriate to make modifications that accommodate 
local law or custom prevailing in yoxir community. And special provisions 
should be inserted to emphasize any special or unique sitimtions. For 
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examplej the hospital availing itself or a right of conscience may wish 
to point out specifically that its "reasonable response" to a patient's 
request would not include permitting treatment such as sterilization 
or abortion on demand. A point might be made, in a state where it is 
legally established that a person has the right to refuse treatment to 
the point of suicide or euthanasia, that the institution would not receive 
or continue hospitalization of a patient who insisted on that legal right. 

Thus it is suggested that the patient's right to refuse treatment and 
his right to receive a "reasonable response" to his requests would be 
qualified by a phrase such as "consistent with the institution's corporate 
obligations and policies and its moral and religious beliefs." It should 
probably be mentioned, in hospitals where it is appropriate, that 
sterilization and abortion on demand are not available, to reduce any 
controversy if those issues arise during the course of a patient's 
hospitalization. 

In developing a rights document, the hospital is cautioned to avoid 
the specification of rights that it is not prepared to fulfill. And, 
since a Patient's Bill of Rights coincidentally reflects generally 
accorded legal rights, a hospital may wish to obtain legal consultation 
to assure compliance with local variations of the law and terras of 
insurance coverage and to avoid, particularly in making modifications 
of the AHA's document, any new legal implications that are not specifically 
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Certainly adoption of the Association's Bill of Rights is not a requirement 
for membership, as has been asked. It wis drafted with full respect for 
the autonomy of each and every one of oiu- member institutions. Adoption 
of the bill is not an obligation, but we do believe it offers an 
opportunity to the hospital and its medi’al staff to formally and 
publicly reaffirm their commitment to acting at all times in the interests 
of the patient. 

I hope you will join the Ajnericar Hospital Association in that reaffirmation, 

m 

through adoption of some rigi.ts docvunent, and add your voices to this 
pledge, in the public interest and in the interest of the health care 
industry we all represent. 
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A Checklist for Implementing a Patient's Bill of Rights 

The following represent check points which may be helpful in your 

institution should you decide to implement the AHA's Patient's Bill 

of Rights or develop and implement one of your own. 

1. Has the docvmient been reviewed with and does it have the support 
of the Board of Trustees? The medical staff? 

2. Has the document been reviewed with and does it have the support 
of the administrative staff? 

3. Has the document been reviewed with and does it have the support 
of the department heads and supervisors? 

4. Has a program been developed with realistic timetables for introducing 
the document to employees? Volunteers? 

5. Has responsibility been fixed for conduct and follow-up of the 
internal introduction? 

6. Has action been taken to make patients' rights and your document 
an integral part of the orientation and re-orientation process? 

7. Has the document been reviewed by the hospital's legal counsel and 
by its liability insurance agent? 

8. Has it been ascertained without question that the hospital can live 
up to the rights it proclaims in its document? 

9. Has a program been developed for getting the rights document before 
patients and visitors? Using your own printed pieces? Using AHA's 
printed pieces? Posting in public places? 

10. Has a program been developed for making the community aware of the 
institution's adoption of a rights document? Through newspaper 
stories, editorials, speaking engagements, etc.? 

11. Has consideration been given to the appropriateness of including in 
the same printed document not only the institution's bill of rights, 
but also the rules and regulations on the conduct of patients and any 
other position paper on the responsibilities of the patient? 
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Patient’s Bill of Riphts Questionnaire 

Please coniplete and return to : Mr. liCe Block, Director 

Bureau of Public and Commur'ty Relations 
American Hospital Association 
840 North Lake Shore Drive 
Chicago, Illinoi" 606II 

For your convenience, a postage-free, return envelope is attached. 


1. Our hospital has taken official action (by Board vote or otherwise) 

to endorse the AHA’s Patient’s Bill of Rights. _ Yes __ No 

2. Our hospital has accepted the principles embodied in the AHA’s 
Patient’s Bill of Rights and expect that our personnel will assure 
these rights to our patients, but we have not taken any official 

action as described above to endorse or adopt the document. _ Yes 

_ No 

3. Our hospital has taken official action as described earlier to endorse 

an adapted version of the AHA’s Patient's Bill of Rights. _ Yes 

_No 

4. Our hospital has taken official action as described to endorse a 

patient’s rights document developed locally without reference to the 
AHA’s document. _ Yes _No 

5. If your answer to any of the above four questions is yes, please indicate 
what your hospital is doing to implement the rights document (for 
example, educational meetings for personnel, letters from hospital 
officials to personnel, printing your own brochures or posters, 
stories in the employee newsletter or other publications, news 

release to local news media, etc.) _______— 


If your answer to all of the first four questions is no, please 
indicate whether your hospital plans to initiate any action regajrding 
official recognition of patients’ rights, and if possible explain 
what form that may be. -- 


7. What materials in this kit did you find useful in explanation, 
implementation or publicity with regard to a patient’s rights 
document? 
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a. Checklist 

b. Explanation of Bill of Rights 

c. Action regarding Bill of Rights 

d. Mc^^ahon memorandum to Administrators 
and Board Chairmen 

e. Public response to Bill of Rights “ 

f. Implications for training & education 

g. Sample press releases anu editorials 

h. AHA printed brochure and poster 

8. Please give us your comments regarding additional ways in which we 
may be helpfxxl to you in implementing or publicizing the patient's 
bill of rights. __ 


(We would appreciate receiving copies of your hospital governing boards 
resolution and your version of a Patient’s Bill of Rights, samples of any 
printed materials yo’. have used in your implementation and/or publicity, 
or any materials prepared for educational or informational purposes.) 
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MODEL LEGISLATION ON TliF RELEASE OF 
medical RECORD INFORMiATION 

(WORKltlO DH/OT OF A:SSICAii HOSPITAL ASSOCIATION) 


Provided by law, no mc-dical rooord administrator 

bcaUb :“o sTiirbe°‘'‘''' 

upon prymont of a:y «as"o„:ble'o":;oes°''fo“r"s“b"s‘er"lc':r‘' 

prLess^'rf'a*^on°'\^^ m the forn of a subpoena or other lawful 

process of a court or administrative tribunal; 

b. The request is mde in -writing by the patient,'if he is an adult 

and IS believed to be of scurid mind; ne is an adult 

c. The request is made for diagnostic or therapeutic inforpoation by 

hiL^elf as being engaged in providing medical or surgical care or 

care ^d t ° requiring such information forthe 

delav of patient under such circumstances that the 

thcTealti orth^patle^tror,™"""* -“O" "““1^ JuPPardize 

presentation of an authorization which is in 

'•X j.vin0 ftnQI 

1 . Is addressed to the hospital or other health eare institution 

or^L .‘'h ^ ‘hat plainly include the hospital 

or health care institution; 

2 . Desipates each person, firm, corporation or public body to which 
the information or copies of records may be released, which fimn 
corpor.Uion or public body shall not be the signatoiy of such ' ’ 
auJioiizaUon, and, in the case of a firm, corporation or 
public body, the authorization is furnished by a partner 
corporate or public officer, attorney, actuary, underwriter, 
personnel director, claims adjuster or other responsible ag’uit 

htitof who has ostensible or written authority from the firm 
behSP^^°" public body to receive the information in its 
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3. Plainly designates the illness and/or period of time to be 
covered as to which the authorization is to be restricted by 
the custodian, which restriction shall be respected by the 
custodian; 

U. Plainly identifies the specific type of information to be 
released from the medical record; 

5. Bears the date of execution and duration of validity; 

6. Is signed by the patient or someone lawfully authorized to 
act in his behalf; 

7. A photocopy of other facsimile of the authorization is 
furnished to the custodian or, when the custodian has reasonable 
basis for doubting the authenticity or accuracy of the photocopy 
or facsimile thereof, the original authorization is so 
furnished. 

Any authorization for the release of information from medical records or 
copies of medical records to a third party, contemplated herein, shall 
not authorize the further release of such infoianation or copies by 
such third party, unless such further release is expressly authorized 
in the original authorization. 
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PROPOSED STATEr-C'lNT ON PATIENT ACCESS 
TO HIS MEDICAL RECORD 

(WORKING DRAFT OF AI-ERICAN HOSPITAL ASSOCIATION) 

'Ihe priraai'y purpose of the medical record is to document the course of the 
patient's illness and treatment. As such, it serves as a basis for the planning 
and evaluation of individual patient care and for coirarainication between the 
piiysicinn mid other professionals contributing to this care. The primary 
purpose determines the basic content and foimat of the patient's record, 
provid'^s a basis for Justifying the inclusion or exclusion of information, and 
embodies the advmitage of a unit record system. Other extremely important uses 
of the medical record include medicolegal applications, research, education, 
statistics, and validation of insurance claims; however, these are secondaiy. 

In fulfilling its purpose of documenting information pertinent to medical care, 
the medical record is wi’itten in a l;inguage and style that meet the need for 
concise and effective communications among plysicians and other health 
professionals contributing to the patient's care. In this context, it is 
a complex, technical document containing abbreviations, symbols, phrases, and 
terminology often unfamiliar to the layman. 

Although the medical record is m.aintained for the benefit of the patient, the 
physicimi, and the hospital, it is recognised as the property of the hospital. 
Despite this property right, the control over the use of the record is not vested 
in tlie hospital to the exclusion of all others. Legal, ethical, and administrative 
considerations influence the determination of who has the authority to grant 
permission for release of medical information. 

It is generally agreed that the patient has the riglit to obtain from his physician 
complete cup-rent information concerning his diagnosis, treatmiOnt, and prognosis in 
terms the patient can be reasonably expected to lindcrstand. Traditionally, this 
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information has been transmitted to the patient verbally rataer than in written 
form. 

The advantages of providing the patient with brief written reports of treatment 
are significant. 

. Individuals who possess a report of their medical information throughout their 
lifetime would become more knowledgeable about their health. 

. The accujuulation of these reports, from multiple sources would constitute a 

concise, up-to-date, unified summaiy of an individual's illnesses and treatments, 

. The immediate availability of these reports during any subsequent treatment would 
provide ready communication between health professionals, thereby avoiding 
unnecessary delay's and duplication of services and increasing the quality of 
care and reducing costs. . « 

Currently veiy few state statutes recognize either direct or indirect patient 
access to his medical record. Those states recognizing indirect access generally 
permit access through the patient's legal representative and/or his physician. 

In the absence of any legislative guidelines, the parameters, if not the very 
existence, of the patient's right to access is unknown or, at best, ambiguous. 

Even where the right to indirect access is recognized, it would appear that the 
requirement of legal representation can be prohibitively expensive, time-consuming, 
and inconvenient to the patient. In addition, it would appear that such requirement 
could encourage a litigious attitude or posture on the part of the patient. 
Recognition of the patient's right to access must of course be balanced with the 
administrative burden imposed on the institution to the mutual benefit of both. 

In most cases the need for medical record information could be satisfied by the 
provision of a written report of the patient's diagnosis, treatment, ajid discharge 
instructions. 
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It is therefore recommended 

1. That statutes he enacted in all states recognizing the patient's right to 
access to the information contained in his medical record. 

2. That hospitals and other health care institutions he urged to establish 
policies providing for patient access to this information with interpretation 
hy his physician or other designated person(s). 

That consideration he given to providing the patient, upon request, a brief 
written report of his care. 


3. 







AMERICAN MEDICAL ASSOCIATION 


LEGISLATIVE DEPARTMENT 


rOH DISC'JSSIO:: 


DR.AFT C 


IN TEE GENERAL ASSEMBLY 
STATE OF _ 

A BILL 

To Provide For Confidentiality 
Of Medical Information 

Be it enacted by the People of the State cf 
represented in the General Assembly; 

Section 1. This Act m.ay be cited as the "Confidentiality 
Of Medical Information Act". 

FINDINGS AND DECL.ARATION OF PURPOSE 
Section 2. (a) The General Assem.bly finds — 

(1) The relation between a physician and his 
patient is a confidential cne. The patient should 
feel free to m.ake a full disclosure of facts to 
his physician, in order that the physician may 
most effectively render his services. This can 
only occur v.’hen the patient is free to make the 
disclosures necessary for proper treatment with 
the knov.Oedce that the physician will be able to respect 
the confidential nature of the ccmraunicaticn. 

(2) Physicians already have a professional 
duty to maintain the confidentiality of physician- 
oatient communications and may release such infor¬ 
mation only u.oon proper authorization from the 
patient or in accordance with requirements of the law. 
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(3) Requests by third parties, including 
insurance companies, private employers and govern¬ 
ment, for release of confidential medical infor¬ 
mation are often deficient in that they do net: 

(A) delineate the specific information 
sought, 

(B) place any limits on the use of such 
information, 

(C) restrict the transfer of such infor- 






(b) The purpose of this Act is to establish 
safeguards for ir^aintaining the integrity of confidential 
medical infornia ' ■> on. 

DEFINITIONS 

Section 3. For purposes of this Act — 

(a) The term "patient" means a person, including 
a minor or legally incompetent individual, who for the 
purpose of obtaining diagnosis, treatm.ent or m.edical 
evaluation consults a physician, or who receives 

such services from a physician. 

(b) The teirm "physician" m.eans all persons 
lawfully practicing .medicine in this State. 

(c) The term "third party" means any person or 
entity other than the patient or his physician. 

(d) The term "confidential m.edical information" 
m.eans: (1) all inforr.ation regarding an individual's 
medical history, co.ndition, or trcatm:cnt commu.nicated 
by the patient or other person on the patient's behalf 
to the patient's physician or his agents or employees 
during the course of the physician-patient relationship 
or to a hospital or other health care facility or its 
agents or employees, and (2) all inform.ation developed 
by the patient's physician, his agents or employees, 

or other persons or entities rclatino to the diaanosis 
or treatment of the patient. 



(e) The term "physician-patient relationship" 
means that relationship existing between a patient and 
a physician during that period of time in which the 
patient is consulting a physician for diagnosis, treat¬ 
ment, or medical evaluation, or is receiving such services 

(f) The term "medical peer review committee" 
means a coirimittee of a state or local professional 
m.edical society or of a medical staff of a licensed 
hospital, nursing heme or other health care facility 

or other organization which is duly formed and authoriv'cd 
to evalviate health care. 

RESTRICTIONS AGAINST RELEASE OP 
CONFIDENTIAL MEDICAL INFORMATION 
Section 4. (a) - Patient Consent For Release Of 

Confidential Medical Information - Any person or other 
entity requesting an individual to consent to a release 
or transfer of his confidential medical informat.ion :;h.'.ill 
furnish such individual with a consent foim containing 
at least the following: (1) the reason for sucli person 
or entities need for such information, and t)ie proposed 
use of such inf orr.ation, and, i2) a statement that, if 
the individual so consents, that such information will 
be used only for the stated proposed use, and will not 
be given, sold, transferred, or in any v/ay relayed to 
any other person or entity v;ithout first obtaining the 
individual's additional written consent on a form 
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statj-ng, at least, the need for the proposed now use of 
such information or the need for its transfer to anotlier 
person or entity, and, (3) a statement that such consent 
applies only to the release or transfer of confidential 
medical information existing prior to the date such 
consent is signed. 

(b) - Security Procedures Required - A person or 
other entity receiving and retaining an individual's 
confidential medical information must establish security 
procedures sufficient to maintain the confidentiality 
of such information, including at least the following 

procedures: (1) No m.ore than_* numbei* of persons 

in the current employment of such person or entity shall 
be permitted access to an individual's confidential, 
medical information which includes information from 
which the patient can be identified. Additional em¬ 
ployees may have access to those portions of an indi¬ 
vidual's confidential medical information which do not 
contain information from which the individual can be 
identified. (2) The identification of an individual 


*lt is suggested tliat as minimum number of persons 
as is consistent with operating requirements bo allowed 
access to those portions of an individual's confidential 
medical information v;hich contains information from 
whitl. the individual can be identified, but that the 
specific nurJpcr should be determined by the state 
legislature after consideration of various points of 
view. 
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or indivi.dials v/ho have responsibility for inaintaining 
security procedures for confidential medical information. 
(3) T}ie provision of a v/ritten statement to each employee, 
wlio has authorized access to confidential medical in¬ 
formation v;hich contains information from \;hich an 
individual can be identified, as to the necessity of 
maintaining the security of such information, and of 
the penalties provided for in this Act for the unauthorize 
release, use, or disclosure of such information; 
receipt of such statement shall be acknowledged by such 
employee signing and returning same to his employer. 

The emoloyer shall furnish his employee with a copy of 
the signed statement, and shall retain the original 
thereof. (4) Take no disciplinary or punitive action 
against any employee v/ho brings evidence of violation 
of this Act to the attention of any person or entity. 

(5) Take such other physical, technical, and procedural 
safeguards as may be reasonably necessary to protect 
confidential m.edical information from, an unauthorized 
release, transfer, aecess, use, or a threat of hazard 
to the sc-'curity of the system containing such information 
(c) No oerson or other entity shall release or 
tran.sfcr an individual’s confidential medical inf or "'.at ion 
to any otl.er person or entity without the written consent 
of such individual, ey.ccpt in the following situations: 

(1) to a ph.ysician or other medical personnel for diacnos 
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or treatment of an individual in an emergency, or, 

(2) to agencies of the local, state, or federal gov¬ 
ernment as may be specifically required by statute or 

by court order, which court order may be granted at an 

ox parte hearing in those cases where it is dem.onstrated 
on a prima facie basis to the court that the physical 
or m.ental condition of an individual whose confidential 
medical information is sought is of an imminent and 
serious danger to the physical or m.ental health of 

another person or to the security of the United States, 

or, (3) during the course of the physician-patient 
relationship to persons authorized by the patient’s 
ohysician to receive such information for purposes of 
assisting in the diagnosis, treatment, or medical 
evaluation of the patient. 
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IMDIVIDUAL'S RIGHT OF ACCESS 
TO AMD MODIFICATION OF HIS 
COMFIDEMTI7\,L MEDICAL IMFORMATIOM 
IN POSSESSION OF THIRD PARTIES 
Section 5. (a) A physician, when forv/arding an 

individual's confidential medical inform.ation to a 
third party on authorization of such individual, may 
indicate which parts of such information, if any, are 
not to be disclosed to such individual. 

(b) An individual shall have the reasonable 
right of access during i\orm.al business hours, without 
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charge, to his confidontial modical information in the 
possession of any third party, except for those parts 
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of such information as the individual's physician may 
have indicated are not to be disclosed to the individual 
(c) An individual may receive upon request, and 
at a cost no greater than that to the third party for 
producing same, a copy of all liis confidential medical 
information in the possession of any third party, except 
for such information, if any, as the individual's 
physician h^ls indicated is not to bo disclosed to him. 

An individual, after reviewing his records, may request 
of the third - arty the amendment or expungement of 
any part he believes is in error or no longer relevant, 
or the addition of any recent relevant information. 

The third party must notify the individual's physician 
of any such request, specifically indicating those parts 
of such confidential medical information soughc to be 
amended or expunged. VTliere the individual's physician 
concurs with the request, the third party may, if it 
chooses to do so, modify the individual's confidential 
medical information accordingly; however, except upon 
court order, the third party shall not m.odify such 
information v.-here the individual's physreian does not 


concur with t'^e I'equosted amendment or expungement. In 
aiiy cv'ont, th.e individual sy’.all have the right, if such 
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denied bv a third party, to nlvice into t!u' 


file a statem.ent of reasonable length, of his viev; 




1 to the correctness or relevance of existing inforiTiati 

2 or as to the addition of new information. Such 

3 statement must accompany that part of the record in 

4 contention at all tines. 

5 LIMITATIO;:S ON LEGAL I-P.OCESS FOR OBTAINING 

G CONFIDENTIAL MEDICAL INFOR.'LVi’ION 

7 Section 6. (a) Any person or other entity to who: 

Ik 

8 a demand is made by conoulsory legal process for thiO 

9 release of an individual's confidential medical 

10 infernation shall make reasonable efforts to notify 

11 ■ the individual of such demand prior to releasing such 

12 infornation. This subsection shall not apply to those 

13 specific situations described in Section 4(c) of this 

14 Act where an individual's confidential medical infornat; 

15 nay be released or transferred without his consent. 

16 (b) (1) In any civil or cri:ninal case, in proceeding 

17 preliminary thereto, and in legislative and acninistrati 

18 proceedings, an individual's confidential nedrcal infor- 

19 nation shall not be subject to compulsory court process 

20 except as provided in sub-par£igraph (2), and an indivi- 

21 dual or his authorized representative has a privilege 

22 to refuse to disclose, and to prevent a witness trem 

23 disclosing, his confidential medical information in 

24 any such proceedings. 

25 (2) The exemption from compulsory court process 

26 ?nd the individual's privilege describee; in 
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sub Ociracjraph (1) above do not apply in the 
follov.’ing situations: 

(a) In any action by an individual 

// 

pursuant to Section 845) of this Act. 

(b) In any proceeding whore an individual 
inlroducos his physical or leental condition 

as an olc.Tent of his claim or defense, includincr 
but not limited to tort or v;orkrr.er.'s corncen- 
sation cictions, suits for disabilitv benefits, 
or any suit brought by an individual against 
his physician including but not limited to 
any professional liability proceeding, or in 
any criminal or license revocation proceeding 
against a physician in which the individual 
is a complaining witness. 

(c) In any proceeding before the court 
v.'here the individual's physical or mental 
condition is relevant regarding the execution 
or v.'i^nessing of a will or other legal 
docuine.nt by such individual. 

(d) In any proceeding after the individual's 
death when his physical or mental condition 

is introduced by any party cl c'limir.g or defending 
through or as a beneficiary of such individual. 

(e) In a civil or criminal ccmmiLm.ent 

proceeding, when a pi'.ysician, in the course 

% 

of diagnosis, trocitment, or medical cvaUnition 






of an individual, dcter.T.incs that sucl\ 
individual is in need of care and treatment 
in a hospital or any other health care 
lacility wliich is deemed by the individual's 
physician to be appropriate, for .mental 
illness. 

(f) If a judge finds that the individual, 
after having been inform.ed that the comumunicatio 
would not be privileged, has m.ado cormr.unications 
to a psychiatrist in the course of a psycl'.iatric 
examination ordered by the court, provided 

that such communications snail bo admissible 
only on issues involving the individual'*s 
mental condition. 

(g) In any proceeding v.’here it is 
demonstrated on a pri.ma facie basis to the 
court that the individual's physical or mental 
condition is of an irirninent and serious danger 
to the physical or mental health of another 
person, or to the security of the United States. 

(h) The exceptions contained in items (a) 
through (g) of this sub-paragraph (2) are 
not intended to preclude the exemotion of 
confidential medical information from co.m- 
eulsory court process or the individual's 
nrivilege described in sub-paragraph (1) 
hereof in any action brought or defondevd under 
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1 the Divorce Act of tliis State unless the 

2 individual or witness on his behalf first 

3 testifies as to such confidential r.cdical 

4 information. 

5 PEER HEVIEV7 PROCF.’EDIDGS 

6 .Section 7. (a) !Cotv;ithstanding other provisions 

7 of this Ae't, physicians, hospitals and others may make 

8 confidential medical information of an individual 

9 available to r.cdical peer review comrriittces v.’ithout 

10 h.is authoriza.tion. 

11 (b) Confidential medical information before a 

12 I’-.edical peer review committee shall remain strictly 

13 confidential, and any person found guilty of the 

14 unlav.-ful disclosure of such information shall be subject 

15 to the penalties provided in this Act. 

10 (c) The proceedings and records of medical peer 

17 review committees shall not be subject to discovery or 

18 introduction into evidence in any proceeding against 

19 a physician or other provider of health services arising 

20 O'-it of the ratters which are the subject of evaluation 

21 and review by such cciniriittce and no person who v/as in 

22 attendance at a meeting of such coumittee shall be per- 

23 m.itted or required to testify in £iny such proceeding 

24 as to any evidence or other matters produced or presented 

2 5 durii'ig the proceedings of such committee or as to any 

2G f i I'ld i n.‘: s , recommoridat ions, evaluations, opinions or 



otliC— cictions of i>uc}i comir.ittGG oir ony rnorrilDGirs tliczGO~7 
provided, however, fhal: information, documents or record 
otherAvise discoverable or admissible in accordance with 
the other provisions of this Act from original sources 
are not to be construed as immune from discovery or use 
in any proceeding merely because they were presented 
during proceedings before such committee, nor is a 
member of such committee or other person appearing before 
it to be prevented from testifying as to matters v.’ithin 
his knowledge and in accordance with the other provisions 
of this Act, but the said witness cannot be questioned 
about his testimony or other proceedings before such 
committee or opinions formed by him as a result of said 
committee hearing. The provisions of this sub-paragraph 
limiting discovery or testimony do not apply in any 
legal action brought by a medical peer reviev.' coimmittee 
to restrict or revoke a nhysician's hospital staff 
privileges, or his license to pi'acticc medicine, or to 
cases where a member of the medical peer review committee 
or the legal entity which formed such conunittee or within 
which such coiiunittee operates is sued for actions taken 
which are alleged to have been malicious or not based 
upon reasonable belief that the facts v/arrant such 
action or that a reasonable effort to ascertain the 
facts has not been made. 

(d) 1^0 member of a itedical peer I'Gvicw committee 
nor the legal entity whicl,i formed such committee or 




1 v;ithin v.’hich such conjnittec operates nor any eerson 

2 testifying before such coiTimittee shall be criminally 

3 or civilly liable for the performance of any duty, 

4 function or activity of such committee or based unon 

5 the testiraony given before it or based uoon any other 

6 way of having cooperated v;ith it; provided that such 

-j action is v;ithout malice and based upon a reasonable 

8 belief that such action is v;arranted by the facts knov;n 

9 to the individual or the committee after reasonable 

10 efforts fo ascertain the facts has been made. 

11 Iri any legal action pursuant to sub-25aragrah 

12 (c) or (d) above^^ a medical peer rcviev; committee shall 

13 not release those portions of an individual's confidential 

14 medical information from v.’hich the individual can bo 

15 identified, unless specifically ordered by the court 
15 to do so. 


17 
3 8 

19 

20 
21 
22 

23 

24 

25 

26 


PEN/iLTIhS 

Section 8. (a) — Civil Penalties " (1) Any riorson 

or other entity v.ho violates any provision of this Act 
is liable to any individual for general and punitive 
damages for violation of this Act without any sbiov/ing 
of proof of special or actual daraages. (2) Malicious 
or v;illful violation of this Act shall entitle an 
individual to treble actual damages and to fjunitivc 
damages. 

(b) - Cri:i)inal Penalties - (1) Any person or otlier 
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6 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


entity not authorized to obtain confidential nedical 
information of an individual who fraudulently obtains 
such information shall be fined not less than $500 
nor more than $5,000 or imprisoned not less than 30 
days nor more than one year, or both. (2) Any person 
or other entity possessing an individual's con..idential 
medical information, who knowingly and willfully and 
unlawfully provides such information to another person 
or other entity not authorized to receive si.v-h infor 
mation shall be fined not less than $500 nor more tiian 
$5,000, or imprisoned for not loss than 30 days nor 
rr;ore than one year, or both. 

CLASS ACTIONS 

Section 9. Any individual entitled to bring 
an action under this Act may, if the alleged violation 
has caused or may cause damage to other individuals 
similarly situated, bring an action on behalf of him¬ 
self and such other individuals to recover damages ^or 
for other appropriate relief provided herein. 


INJUNCTIVE RELIEF 

Section 10. Any person or other entity v.’ho violates 
this Act .may be enjoined by any court of comoetenv. 
jurisdiction. Injunctive actions under this sub-secticn 
may be instituted by the Attorney General' or any district 
attornev in this State in the name of the people of the 


St.'.to cf 


uuon their own coa'.plaint or u;.:on 
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tho coxplaint of any person 

or other entity, or by any person or other entity 
acting in his or its own behalf. 


RIGHT OF COURT ACTION FOR 
AiMFKDHENT OR EXPUNGEMENT OF 
CONFIDENTIAL MEDICAL INFOPJTATION 
IN THIRD PARTIES POSSESSION 
Section 11. An individual shall have the right 
to seek .through court action the amendment or expungemenl 
of any part of his confidential medical information in 
a third party's possession which he believes is 
erroneous or no longer relevant. 


VENUE 

Section 12. Any action brought pursuant to this 
Act may be filed in the county in which the person 
alleging damage or seeking relief resides, or in the 
county in which tho defendant resides, has his principal 
place of business, or is doing business. 


/iTTORNEY ' S FEES 

Section 13. In tho case of any successful action 
for violation of this Act, the defendant shall bo liable 
foi^ tliG costs of the action together with reasonable 


attorney's foes as determined by the court. 


WAIVER 

joction 14. Any agreement purporting to waive 


Ll 





1 tho provisions of this Act is hcivl'v vlovl.uvv! io 

2 ^igainst public policy and void. 

3 sever;>.bility 

4 Section 15. If any provision of this Act is held 

5 by a court to be invalid, such invalidity shall not 

6 affect the remaining provisions of this Act, and to 

7 this end the provisions of this Act are hereby declared 

8 severable. 

9 EXISTING LAWS IN CONFLICT WITH THIS ACT 

10 Section 16. With the exception that no provision 

11 of this Act shall be construed to make confidential any 

12 record maintained by any local, state, or federal entitv 

13 which by law is not confidential or to require disclosure 

14 of any public record which by law is confidential, all 

15 laws or parts of lav.'s in conflict herewith are hcrebv 

16 repealed. 


V 




X. aECO«OS 

(Reference Committee D, p^gg 321 ) 

house action: adopted and in lieu of resolution U/) 

Resolutions 34 and 37 rr_ 7 ^^ 

'--‘‘'-‘on of .ToLJsrto“:J5“/'^r 

tl.at "-IonargSdeu'Lfs^Jo™l“g“thrier ^'‘ ncconmoods 

«odloal records not bo osLbUsbod information from hospUal 

lease of information from hospital mo I■ I Suidellnes governing the re- 

court decisions. The experience of the'^hosptM, xoSulatlons and 

con brpi^LuIgfteS that'olU ale;, "V l""’'’'’- .'’•’“"x'otIt'mVn;;’;; rid'llW?” 

hospital, the patient, medical staf/m^ pcotcct the legitimate interests of the 
information contained’,n h^^pfa .e'dicll "c°"; "-o -d cal 

-ndation Is based on the fonooinrJn^^of afofrreport"”" —- 

w;s^qijjT_TON_^_ (^71) 

nedical staff establlsh^and enforc^the'^folLS''”'''^^hospital 
ca.se o medical information from patient recordsgovern the re- 

properirexecutIdrcurrLj"Iutho^-°"tr^^ -•accompanied by a 
patient or his proper representatlver°" 
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2. Only identification data, admission and final diagnosis, and 
the name of any surgical procedure performed with the veri¬ 
fied pathological diagnosis can be released; 

3. Requests for additional information are to be referred to the 
attending physician; 

4. RequestSjfor the entire medical record or photostatic copies 
of the history, physical examination and progress notes are 
to be considered unethical and unacceptable; 

5. Requests that call for antecedent information pertinent to 
insurance contestability clauses are referred for a review of 
the medical records by the attending physician and shall not 
require submission of operative reports or tissue reports, 
x-ray reports or reports of laboratory procedures; 

6. For purposes of government provider audit programs, the audi¬ 
tor may be shown the record of the physician s authorij^ation, 
but not nurses' notes, progress notes or diagnostic data; 

7. An attending physician may honor requests for unusual infor¬ 
mation of a technical nature which is not covered in 2.; and 

8. Required certification and recertification statements are not 
to be included in progress notes, but filed separately from 
the patient records and made available to the carrier or gov¬ 
ernment agency. 


RESOLUTION 37 (C-71) 

Resolution 37 directs the /\MA to request the Joint Commission on Accredi¬ 
tation of Hospitals to change the interpretation of Standard III for Medical 
Records Services to specify: (1) that the written consent of the patient for 
release of medical information from his hospital record shall be obtained 
after the record is created and shall be applicable only to the face sheet 
summary of the record; (2) that entire records or copies of entire records 
may be removed from the hospital safekeeping only in accordance with a court 
order, subpoena or statute; (3) that in the event that hospital records are 
subpoened, the hospital should send the records directly to the court that 
issued the order and not through a third party or an attorney; (4) that in 
the case of records of psychiatric patients, extraordinary precaution such 
as separate, locked files, may be required to preserve the privacy of some 
portions; and (5) that third parties should obtain any necessary additional 
information directly from the attending physician. 

Although the resolution calls for the promulgation of guidelines to limit 
or restrict the kinds of information that may be released from hospital medical 
records because of what are considered to be excessive demands by hospital ser¬ 
vice corporations and agents of the federal government, the guidelines would be 
applicable to requests from all sources. Requests from any agent of the patient, 
from other hospitals or from physicians for medical information contained in 
hospital records would be treated in the same manner. 
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The Reference Conimittees to which these two resolutions were referred 
recognized "numerous legal implications" and so recommended referral to the 
Board of Trustees for study prior to reporting to the House of Delegates. 
Following is a discussion of some of the legal considerations and implica¬ 
tions . 


HOSPITAL MEDICAL R F.CORDS 

A hospital medical record is the complete, written record of the perti¬ 
nent information on a patient's past and present medical liistory, his .Vor.di- 
tion and treatment and the results of hospitalization. The record consists 
of reports made by the various departments, such as radiology, pathology and 
surgery, the opinions of consultants, progress notes entered by the attending 
physician, and observations of house staff and nurses. The minimum essential 
information recorded Includes: (1) identification data; (2) nodical history; 
(3) report of the physical examination; (4) diagnostic and therapeutic orders 
(5) observations; (6) reports of diagnostic and therapeutic procedures; and 
(7) conclusions. 

The significant clinical information pertaining to the course of hospi¬ 
talization is entered contemporaneously with its occurrence in a properly 
compiled hospital record. This method of compilation gives a hospital medical 
record particular legal significance and importance. 

The primary purpose of a hospital medical record is to aid and assure 
continuity of patient care. The record also provides a means of com.munlcation 
between the attending physician and any professionals who contribute to the^ 
patient's care; furnlslies the documentary evidence of the course of the pa-*.-' 
tient's illness and treatment during each hospital stay; serves as the basis 
for review, study and evaluation of the care provided to the Individual pa¬ 
tient and the general standards of patient care maintained in a particular 
hospital; assists in protecting the legal interests of patients, liospitals 
and responsible practitioners; and serves as a valuable source of data for 
use in research and education. 


T.E CAL REQUIRiiiiHNTS 


Medical records liave become an integral and essential part of hospital 
care since they contain all of the data considered necessary for the treat¬ 
ment of patients. As a conscquetice, the form, substance and accuracy of the 
hospital medical record is regulated increasingly by state agencies, govern¬ 
mental iuid nongoverumeutal boilies. 

State hospital licensing acts require hospitals to maintain accurate, 
complete medical records. These acts are not uniform, but all of them give 
lenary power to the responsible agency to promulgate rules and regulations 
for hospitals and these regulations establish minimum record requirements. 
Some detail the Information th.at must be included, others specify only broad 
areas of information for inclusion and some, state simply that the records m.ust 
be accurate and complete. A number of the regulations contain specific provi¬ 
sions relating to the time within which medical records must be completed, 
the period of time they must be retained and what entries must be signed by 
the responsible physician. 
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The Joint Commission on Accreditation of Hospitals also establishes stan- 
-irds for hospital medical records vith which institutions comply voluntarily 
order to seek or retain an accredited status. The standards specify the 
Ir.fomiation that must be included. The Medicare and Medicaid regulations re¬ 
quire compliance with the state hospital licensing regulations and contain 
■Jetailed requirements for medical records in addition. 


:’.i;£RSHIP AND CONTR'r. OF THE MKDICAL RECORD 


The law in this country is well established that the original hospital 
records are the property of the hospital, Just as medical records maintained 
.3 a physician s office are the property of the physician. Hospital and phy- 
'.ctan medical records are a unique form of property, however, and the law 
'ocognizes other interests in these records. The patient has a recognized 
r-Sht to information from the records, at least to the extent that the infor- 
».ion is necessary for the protection of his health interests or his legal 
..ghts. Physicians also have recognized interests in hospital records to the 
iitant that access to the records of a patient is necessary for the protection 
the health interests of the patient. The law does not recognize or give a 
.•v.sician any right to prevent a hospital from making a lawful disclosure of 
.-.onnation in the hospital records of his patients, however. 


The property rights of the hospital in medical records impose a duty of 
:-;todial care on the hospital. In other words, the hospital has a duty 
only to protect the confidentiality of the information contained in such 
ricords from misuse by hospital personnel or others who liave or seek access 
it, but to determine who may have access to this information and under what 
v'.rcumstances. Ihe hospital is responsible for making certain that there is- 
tampering with the medical records, that they are maintained in a complete 
t..i accurate manner and that the information contained in the records is filed 
43 d indexed in such manner as to be useful. 


:: :tid£ntial com municatjons 


A physician has an ethical duty to keep secret Information about his pa¬ 
tient that is obtained in the course of his professional employment. Section 
of the Principles of tiedical Ethics states: "A physician may not reveal the 
...lidence entrusted to him in the course of medical attendance, or the de- 
flciences he may observe in the character of patients unless required to do 
it by law or unless it becomes nece.ssary in order to protect the welfare of 
'.'.i Individual or of the community." 


This ethical precept has been recognized and is reflected in the code of 
chics of the hospital associations, associations of health insurance carriers 
r.j other corporations and agencies that handle medical information. Protect- 
‘.33 the confidentiality of the personal and medical information in hospital 
t.lical records is considered necessary to protect patients from humiliation, 
»3barrassment or discomfort. 

::-CLOSURE of informat i on from medic al RECOl^ 

^ Until thirty years ago, hospitals were reluctant to release information 
..-a patient medical records. This attitude undoubtedly was based upon the 
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^l^uatlon. I„ .ost casas, 

s;";i :;.=K:r;s:'.r;:“£“^ 

ical d^. "ora °1 ar 8 7 . i n i„lT ‘«ara.,r In hospital nad- 

or insutanca co.«rL« of a Anar,cans ara covarad by hospital f-rvlca 

raised arc whether a hosoital to^" anoLiiar. Tile questions more frequently 
Out the pa??::„^rco;sc'„t t„ird parties with- 

SiiiHililiis 

:riaL\-:u aiirL?^ 

r.a.apt.o.,st;di:eV;-;:cjrLr,ru^^^^^^ 

Social recognition of needed freedom to use hospital records for leciti - 

ncted otatutes to permit the use of such records for morbidity and mortality 
^udies and other forms of research that will benefit society as a whole pro- 
ided the idtiiLity of individual patients is protected. ConnLticut Illinois 
Massachus«» and Hisconsin by statntue raquiL licensed hospurs or"osp" 
o-H state feeds to permit examination and copying of medical rcc- 

: re f^“rt’a? ?i representatives. L least 

-ty.es, Hospital lien laws permit persons or corporations responsible for in 

lonL-t «Uhou\‘'’a“pftp,“., 

an action to exSan^ ^ statute permits an attorney who is considering filing 

Some of those sVatutc7dr7nrU.Te'srocifir'^^^^^^^^ authorisation, 

by hospitals speclaltaing in mental lUness. maintained 

Anspection authorized by the patient himself. ‘ ^ contents or 
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|is that hospitals rarely have a reason to deny Inspection authorized by a pa- 
^tlent or requested by a person having a legitimate interest in such information 
a patient's behalf. Even without a patient's implied or express authoriza- 
jtion, it is doubtful if a hospital would incur liability should information from 
Is patient's medical records be disclosed without malice to any of the following 
I Interested persons: hospital personnel; third parties directly concerned with 
Ipaynent of the patient's bill; personnel of the industrial accident commission; 
Sa patient's attorney: an attending physician; a physician who has a professional 
|cr academic interest in the type of case; law enforcement agencies; military 
^'.uthorities when the patient is a serviceman; and civilian agencies of govern- 
|r.;nt whenever the patient's case is of legitimate concern to them. 

i 

i :-a:ients' rights 

V — — i... — - - 

3 

5 Confidentiality with respect to hospital medical records is a right of the 
. :::ient, not the physician, nor the hospital. Both the physician and the os- 
nltalmust respect not only the patient's right to confidentiality regarding 
5 ^;lical records concerned with his care and treatment in the hospital but also 
I ^st respect the patient's authorization to provide the medical record to those 
■; /.on the patient authorizes to Inspect it. Expressly or impliedly, every pa- 
< ;'.^nt has autliorized the release of medical records to such third party payers 
' li nay have legal liability for the payment of any part of the charges for the 
J :eiical care and treatment provided to the patient in the hospital. The source 
; such legal liability may be either a private contract purchased by the pa- 
j ’.lent, or legislation under which the patient may claim benefits. 

\ 

If the source of the third party payer's legal liability for paym.ent of 
£ patient's hospital and medical bills is contractual, the patient has agreed 
'.0 provide such medical records as the third party may require, as one of the 
;:r.Utions of receiving the benefits under the contract. The patient having so 
;ir£ained with respect to his right of confidentiality, it would be inappro- 
•r'.ate for the hospital, as the owner of the medical records, to limit the 
.•.formation which the patient has agreed to release. The third party payer 
••'.s bargained with the patient for such information ns it needs, not only to 
• .:ify its responsibility under the contract, and tlie extent thereof, but also 
• permit it to structure its contract terms with other prospective patients. 

'^ference to the "contestability clause" in the contract between the third par- 
I payer and the patient is only one of the many areas of concern for which the 
^ 'irties to the contract have agreed to make medical records available. Tlie pa- 
■ ’.cat's interest would not be served by attempting to' limit tb.e release of 
’.-.formation for which the patient has already authorized release in full. 

»' -ICARE AND MEDICAID PROGR^AiMS 

£. 

i .\s a condition of participation under the Medicare law, .i hospital must 
1 /.tain medical records for every patient given care in the hospital. These 
.•c.crds must be maintained in accordance with accepted professional standards, 
.‘i -.Titten consent of the beneficiary nust be required as authority for the 
u-r-ije of medical information from the records (Reg. Sec. 405.1026). As a 
;.-..fition of payment to a participating hospital the beneficiary or his rep¬ 
’s u.-.tative must sign a request for payment which contains the following 
■-.aruage: 
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"l certify that the information given by me in applying for payment 
under Title XVIII of the Social Security Act is correct. I author¬ 
ize any holder of medical or other information about m.e to release 
to the Social Security Administration or its intermediaries or car¬ 
riers any information needed for this or a related Medicare claim. 

I request that payment of authorized benefits be made on my behalf." 

Tlie beneficiary m.ay also check an additional box on the form to indicate 
that the authorization for the release of needed medical or other informatior 
should apply to Insurance carriers providing supplementary coverage ct to wel¬ 
fare agencies. ' 

Additionally, the Medicare patient's physician must certify chat the treat¬ 
ment provided was medically necessary and the services provided were medically 
required. Finally, there must be compliance with an approved plan of utiliza¬ 
tion review in the hospital (Reg. Secs. 405.160, 405.162, 405.163 and 405.1035). 
All of these conditions require reference to the beneficiary's medical records 
for substantiation. The Medicare law provides that a hospital's right to be a 
participating provider ma'' be terminated by the Secretary of Health, Education, 
and Welfare under the following circumstances, among others: 

that such provider of services has failed to provide such informa¬ 
tion as the Secretary finds necessary to determine wlietl.er payments 
are or were due under this title and the amounts thereof, or has 
refused to permit such e:<amlnation of its fiscal and other records 
by or on behalf of the Secretary as may be necessary to verify such 
information." (Sec. 1866 (b)(2)(c)) ^ 

% 

Information so provided is protected by strict requirements under the lav 
against disclosure for other than proper program purposes and severe penalties 
are provided for violations of these restrictions (Sec. 1106). 

All hospital costs applicable to Medicare are subject to audit and final 
retroactive adjustment in a hospital's costs for any reporting period will not 
be niade until the hospital's cost report has been audited. The intermediary 
will determ.ine the scope of the audit, but medical records r.ust be available 
to the auditor if requested. 

Provider Relations Bulletin No. 74 (February 28, 1963) contains a concise 
explanation of the purpose of an auditor's n^view of medical records. It states 
in part: 

"The audit is designed to review the system of internal control over 
the processing of t rans.ict Ions within a hospital. The financial 
transaction sta.rts with a physician's order in the medical record. 

It is the only source of authorization for services ordered by the 
physician and therefore it is necessary for the auditor to review 
the orders of the physician to ascertain that the charge for ser¬ 
vices rendered corresponds with the physician's orders. The auditor 
must trace the order for services to tlic departm^'nit rendering the 
service in order to verify that the service w’as actually rendered, 
and then, he must trace the charge to the patient's ledger. It is 
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essential that the auditor verify that all services rendered are 

recorded in the medical records to avoid a distortion of the meth¬ 
od of reimbursement." 

In order to participate under the Title XIX (Medicaid) program in its 
tate, a hospital must agree to maintain such records as will fully disclose 
ha extent of services provided to individuals receiving such assistance, and 
•jst further agree furnish the state agency v/ith such information as the 
tate agency may require concerning services provided to any individual re¬ 
ceiving benefits under the program (Sec. 1902 (a) (27) and Reg. Sec. 250.21). 
i'.e State's Titled XIX Plan requires the state agency to provide standards 
"d methods to "assure that medical or remedial care and services provided to 
ecipients of medical assistance are of high quality" (Sec. 1902(a)(22)(D)) 

'.d provide safeguards against unnecessary utilization of medical care and 
icrvlces (Sec. 1902(a) (30)). 

Furthermore, the state must provide a regular program of "professional 
L.lew including a medical evaluation of each patient's need for hospital care 
.nd periodic on-site inspections of hospitals to include a review of the ade- 
uacy of the care and services rendered to recipients of such assistance (Sec. 
902(a)(31)). 

In turn, the state agency is required to report to the Secretary of Health, 
-^^cation, and Welfare and be able to substantiate the accuracy of such reports. 
:Sac. 1902(a)(6)). 

The Act and the regulations thereunder require that a State Statute which 
-poses legal sanctions will safeguard and limit the use or disclosure of In- 
ormation concerning applicants and recipients to purposes directly connected 
i:h the administration of the program (Sec. 1902(a)(7) and Reg. Sec. 205.50). 
a individual who has received medical assistance benefits under the program 
:9t be deemed to have waived his rights of confidentiality and to have im- 
liedly consented to the release of his medical records in connection with 
■-.e care and treatment provided to him. However, his expressed authorization 
0 release his medical records is Invariably provided for before or at the 
Ime the services are rendered. 

OL E OF THE MEDICAL REC ORDS COMMITTEE 

The Medical Records Comiciittee of tlie medical staff is responsIble for rc- 
•iewing all of the medical records compiled at the hospital to make certain 
hat they meet the nighest possible standard of patient care usefulness and 
litorical validity. Because hospital medical records constitute important 
•Identiary material and can be reached for pretrial discovery purposes in 
.11 jurisdictions, there is a tendency to view them primarily as legal docu- 
mts. The primary purpose of the hospital medical record is to aid patient 
:ire and not to provide a record for use in litigation. The legal a.spects of 
wiical records therefore should be viewed in proper perspective as subordi- 
-te to the medical purpose of the record. Tlie Medical Records Committee 
■'.ould keep this in mind at all times in developing policies and reporting 
0 the medical staff. 

The Medical Records Committee functions are dual in the sense that this 
remittee performs an essential educational service in addition to its review 

Ilf 
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functions. Through the review, evaluation and subsequent recommendations of 
this Committee can come improvements in the form and format of medical records 
e entries should be factual for the most part, pertinent to the patient's ’ 
condition and treatment and free from opinions and observations th'at have no 
relevance to the course of hospitalization. Comments on the adequacy of the 
nursing care, details of Intimate family problems, opinions on the personal¬ 
ity flaws of patients serve no purpose in the usual hospital medical record. 
The record should document the facts of the hospitalization and the Medical 
Records committee should make certain that all records in the permanent files 
empty with Its policies and recommendations in this regard. ^ 

In addition to the review and evaluation of the adequacy and comoleteness 
o the medical records witliin the hospital, the Medical Records Committee with 
the aid of legal counsel is also responsible for developing the hosnital policv 
that governs the release or examination of information in tlie liospital medical 
records._ Tn determining this policy, the legal requirements and precedents in 
he particular jurisdiction must be kept in mind. As a general rule, the hos¬ 
pital policy should require patient autliorization before any request is honored 
may restrict inspection to regular business Iiours; may require hospital person¬ 
nel to bo pn-sent .luring insprclion or examination; and may contain a provision 
that requests by attorneys in addition to being accompanied by the patient's’ 
authorization shall be evaluated individually. 

The hospital policy developed by the Committee should also include provi- 

approval of an attend- 

g p y. ici.ai will be required before an authorized request will be honored, 
n those jurisdictions where the law is settl.?d, notice to and approval by ”-.e 
attending physician may not bo considered a nec.-'ssary requirement when the ie- 
quest Is submitte<l by a third-party source of payment, by a governmental agency 
a pui)llc he.altl. official, or in work-related injury cases. The Medical Records 
Committee may wish to reconmiend the use of an authorization form that includes 
these cases on the regular hospital admission form if this policy is adopted by 
the medic;. 1 staff. In cases where prior approval by an attending physician for 
the release of information is necessary to protect his interests, such as re¬ 
quests fre.n attorneys or investigators, provision for notification and obtain¬ 
ing the attending physician's permission should be included in the hospital 
policy. The hospital policy sliould also include the conditions of disclosure 
to non-attending pliysicians engaged in research. Protection of the identity 
of the patient is important when records are used for research or educational 
purpose:^ oviu whore slatutes provide immunity for tlie liospital's release of 
lulormation for this purpose. The objectives of the study for which informa¬ 
tion f I om the medical records is sought should be evaluated and a provision 
to this I'lfoi't can he Included. 
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Patients have lights in a hospital but often arc not aware of them. So 
we have stated here what we believe are the basic riglrts of the patient 

while in a hospital. - t >» ■ 

Other groups have issued thei' own “Patient’s Bill of Riglits m 
recent months; two such groups are the American Hospital Association 
and Beih Israel Hospital in Boston. We have issued our own version 
because we believe the others, however well intentioned, do not go far 

enough. , . . • . i- * 

For instance, the American Hospital Association in its .4-pointlis , 

granted patients the riglit to considerate care, confidential care, and 
continuous care among others. This Association’s list may include 
useful and important advances, but it omits some of the most basic 
liglits Wliat patients need and must have a riglit to is competent an 
quality care at p.ices they can afford. It may be that the American 
Hospital Association did not want to promise what it couldn I deliver 
but it should deliver a lot more than it has promised. Furthermore, we 
believe a Bill of Rights should help point out the problems we have to 
solve, and exert pressure for their solution. 

In addition to correcting the glaring omissions of these other 
rights, we have taken a somewhat broader view of the entire issue. We 
believe that you have lights regarding hospitals whether you re a patient 
or not Every member of the public pays for hospitals througli his 
health insurance, his Blue Cross and Blue Shield premiums, and his tax 
dollars. So the bill of rights should apply to all citizens -to all members 
of the public not just patients. 

We think a bill of lights should be more than words and rhetoric, 
and so we have formulated liglus which ate based on law or are 
otherwise enforceable througli procedures wliich the public has access 
to. If these rights are not already recognized, there are private and 
public agencies tliat can demand their recognition. For example, if a 
hospital does not recognize these rights, we think Blue Cross should 
refuse to enter into contracts with it. In some cases, a person denied his 
rights as a patient may actually enforce his rights by a lawsuit or Uie aid 
of the approipiate piivate or government agency. 

Most hospitals aie community hospitals and are supposed to be run 
by and foi the benefit of the public. Generally,hospitals are licensed by 



our states. So the public ouglit to start asserting its existing rights and 
developing new ones. And the public should start insisting that 
hospitals giant their patients and the public the riglits which should be 

legally and motally foithcoining. . , . 

The hospitals have not delivered in the public interest, so it s lime 

for the public to make sure they do. 

We think this Bill of Riglits is especially significant not only because 
of its substance but also because of its source. It is the first Hospital 
Bill of Riglits” foiimilated by a government agency. We intend to use 
the regulatory power of the Pennsylvania Insurance Department to 
enforce this Bill of Riglits. (Hie Deparlment has authority over 
contracts between Blue Cross and the hospitals and between Blue Shield 
and the doctors. It also legulates insurance policy forms and certain 
health insurance premiums.) We also intend to enlist the aid of the other 
branches of state government in seeing to it that the riglits stated here 

are recognized in full by the hospitals. 

Historically, the physician has been seen as the friend of the patient, 
with the hospital the haven and sanctuary of the patient. But m recent 
years, the patient has come to view the medical-hospital establishment 
as the “enemy”, and the hospital as die haven and sanctuary of the 
doctor, not the patient. It is hoped that the recognition of the rights 

which follow will create die lelatioiiship of confidence, friendship, and 

trust that should exist and that will promote the interests of all parties. 
1. Quality of Care 

The public has a right to good quality care and high professioiial 
standards that are continuously monitored and reviewed. Hits includes 
frank disclosure to the patient when it is discovered that poor quality 
care has been delivered or when there has been medical or hospital 

No one can expect perfection. However, the public has a riglit to 
expect a system which continuously strives to deliver higli quality care 
with a minimum of errors. The public isn’t getting anything close to 

that. 

2. Economy of Care 

The public has a right to economical care and to hospital 
management that operates elficiendy and eliminates waste, such as 
unnecessary services and duplicative and unsafe facilities. 
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Wlicii the public can’t afford the care it needs, it is tragic to 
squander about S25 billion a year because of wasteful practices of a 
h- alth delivery system. 

Most people don’t have adequate health insurance coverage now, but 
ll y '•till have to pay about S40 or more a month just for the limited 
p te 'iion now available. Tire average consumer pays too much and 
g. s 00 little for the health insurance he now carries, so there is no 
ri .1111 for needless waste that is all too characteristic of our present 
s\ tern. 

Hospitals often try to justify waste by pious pionouncernents about 
tl e quality of care. Available evidence suggests, however, that the 
pi udeiit use of resources raises the quality of care rather than lowers it. 
r r c vamplc, if too ii'.any hospitals do open heart surgciy, costs are 
e: 'es-ive and the quality of the service rendered becomes substandard. 

C 'lnplicatcd medical piece lures require skilled teams that know how 
to work together. Underutilised facilities breed doctors that arc out of 
pr actice. So if we have needless duplication of facilities and services we 
are likely to throw away lives as well as dollars, \\1icn we eliminate such 
duplication, we improve the qirality of medical care and save money at 
the same time. Idris kind of duplication exists in large arid small 
communities, and in exotic as well as commonplace services and 
facilities. 

3. Consumer Input and Participation in the Decision Process 

■fire public has a riglit to have its voice heard in the man.rgcment, 
control and planning of hospitals, and in the case of community 
liospitals it should be assured of a board of directors that represents a 
broad cross-section of the community. It has a riglit to sec the end of 
present bo.uds rkmiinated by bankers, accountants, lawyers and heavy 
donors. It Iras a right to boards that van and do represent and serve the 
entire commirnity. 

Ihis is not merely an idealistic hope for consumer control. V>ithout 
consumer control, we arc not likely to get the cost and quality controls 
tlrat arc essential for any viable health delivery system. Doctors, for 
e.x inrple, take one view of unnecessary surgery; patient’s quite another. 
Orrly wlrcn we Irave a l.ealth care delivery system run for the benefit of 
the public will we get the right decisions. Wlien we have a system run 
for the benefit of physicians and hospitals, we get what we now have. 


3 



4. Access to Infonnation and Answers About Treatment 

The patient has a riglu to full infonnation on his diagnosis, 
treatment, and prognosis in terms he can understand. This should 
include information about alternative treatments and possible 
complications. Tire patient is entitled to have his questions answered on 
any phase of his hospital and mcdiciu care. 

lie is entitled to this information from his doctors and hospital staff 
and should be pven it willingly and enthusiastically. The patient should 
not feel he is imposing when he asks a question, seeks an explanation, 
or asks for other information. 

The patient is entitled to know the names of his doctors, including 
the doctor coordinating his case, and eveiyonc responsible for his care. 

The liospital should make it easy for patients to know who they are 
dealing with. Hvery member of the hospital staff should wear a name 
tag with his full name and job title. Patients should not have to guess 
whether the man in the white coat is a doctor, waiter, orderly, or 
uninvited visitor. 

The American Hospital Association noted in its Bill of Riglits that 
there may be circumstances when it is not medically advisable to give 
such infoinration to the patient. We agree. Tire primary purpose of a 
hospital is make sick people well and these riglits are not intended to 
conflict with that goal in the slightest Hkgree. 

The American Hospital ,\ssociation Bill of Rights states: “Wlien it is 
not medically advisable to give such information to the patient, the 
information should be available to an appropriate person on his 
behalf.” 

Inadequate disclosure of infonnation or arbitrary denial of the riglit 
to information regarding your treatment may lead directly to a court 
case, llie “Shopper’s Gtride to Surgery”, published earlier by the 
Peniisylv.ania Insirrance D’irartiuent, states: “Under the legal doctrine 
of informed consent, a patient who has not been fairly advised ahorrt 
the risks of surgery has not legally consented to it. He may, therefore, 
sue any doctor for m.ilpractice who operates on him without fairly 
disclosing the risks incur red.” 

flic patient need not exercise his riglrt to know. Some patients 
prefer “not to be told” and they have every right to the sweet bliss of 
ignorance. 

Hospital forms and documents are often indecipherable. Tlicy 
should be rewritten in simple langrr.age that a patierrt can understand. 
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For example, the consent fonns signed before surgery arc worthy 
products of the legal mind, but no tribute to those that admire language 
that can be understood. 

The pubi:.- should insist that tliese and other hospital forms be 
revised immediately. Tliere are now methods to objectively judge the 

rc .dability of all hospital documents. 

The PennsyUania Insurance Department, for the fiist time m 
insuumcc regulatory history, is now applying readability standards to 
.nmrance policies. Using a scientific formula developed by Rudolph 
Idesch, the Pennsylvania Insurance Depa.tment is now able to measure 
the readability of ea.h policy on a scale running from 100 on down. 
Many policies are actually less readable than hmstein s basic work on 
relativity. Many hospital forms are in the same class. 

P.iiients should protest when asked to sign forms dial are not 
readable. Tlie hospitals would soon get the message. 


5. Personal Dignity 

The patient has a riglit to personal dignity at all times. Among 
others, this includes the right to be treated without discniMination 
based on race, color, religion, natio. al origin, ability to pay or source of 
P.,yment; the right to considerate and respectful care; and the light to 
privacy and confidentiality of personal records. Tliosc not directly 
involved ill the treatment should affirmatively disclose their purposes 
and obtain permission of the patient to be present. 

This patient has a liglit to be accorded the same respect always given 
doctors in hospitals but larcly accorded patients. 

Tire Bill of Riglits issued by the Beth Isiael Hospital spoke to this 
point. “ Die ligjit to be treated respectfully by others; to be addressed 
by your proper name and without undue familiarity; to be listened to 
when you have a qu 'stion or ihsire more infonnalion and to receive a 

helpful and appropriate response.” 

To make ihc right to privacy meaningful, hospitals are going to have 
to take another look at their cm rent design and const mction. For 
example, Baibara Fisher Ferry states in her book. Care W'lllunit Care. 
on p. 214; "Hospital facilities must be redesigned so that even 
outpatient and cmergLiicy departments .dlow for separate examining 
areas for male and female patients.” Of course, there has to be a 
reasonable compromisi between perfect privacy and tlic realities of the 
cost of hospital facilities. 
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Tlie right to privacy includes the right to exclude from the hospital 
room and the examination room anyone not directly involved in care, 
such as students being educated on the job in the hospital. This riglit 
should not be exercised too frequently, as we all beiufit from an 
effective education system for health delivery personnel. 

But we agree with the '-.merican Hospital Association *’ , ‘’Those 

not directly involved in the patient’s care must have the permission of 
the patient to be present.” 

Hospitals, even when they are compelled to turn over records by the 
force of a subpoena to some third person, should immeuiatel) ni lify 
the patient. 

Tliird-party payers, such as Blue C'oss and Blue Shield, and others 
involved in monitoring the he.'lth delivery system need access to 
medical records to Jo iheir job. Tie tight to privacy of the patient 
should be protected by those who carry out this payment and 
monitoring function. 

6. Control of One’s Body and Life 

The patient has the rigltt to control his body and life. Tlris includes 
the patient’s right to refuse treatment to the extent permitted by law, 
to be informed of the medical consequences of his action, and to leave 
the hospital when he desires to do so. 

Tire American Hospital Assocation’s Bill of Rights said; ‘‘Tlic patient 
has the riglit to be advised if the hospital proposes to engage in or 
perform human experimentation affecting his care or treatment. Tire 
patient has a riglit to refuse to participate in such research projects.” 

Beth Israel Hospital in Boston told its patients: “You have the riglit 
to leave the hospital even if your doctors advise against it, unless you 
have certain infectious li eases which may inlluence the health of 
others, or if you are Incapable of maintaining your own safety, as 
defined by law. If you do decide to leave before the doctors advise, the 
hospital will not be responsible for any harm that this may cause you 
and you will be asked to sign a ‘Discharge Against Advice l onn’. More 
hospitals should tell their patients the same thing. 

7. Action on Complaints and Problems 

Tlie patient has a riglit to redress of grievances in a reasonably 
efficient and timely fashion. Tliis means the hospit.il should establish 
fonnal grievance procedures and appoint ombudsmen or patient 
advocates to be certain that problems are identified and remedied. 


6 






Complaints sluniUl bo baiulloJ promptly and any indicated rcmodi. 
,ciion should be taken as soon as possible. Pie patient s ‘■'"'’r'-j"' 
sb .iild be processed and lie should not only get ppropnate action but 
get the clear feeling the hospital is interested in his views and will do 

somcihing about legitimate complaints. tiino 

llospmils should also seek to establish new tecliiiKiues ot h.indht g 
g,usances. Tor example, the hospital should consider agreeing to 

aibitiation fot ceitain types of patient disputes. 

Hospitals should let patients know about how to assert complaints, 
roims foi doing so should b. icadily avail.ible. 

8. Disclosinv of Data .\bout Hospital 

rhe public has a light to full infoiination about the Imaiices and 
actni.ies of the hospital. This should include gcneial 
assets, expenses, costs. proHts. chaiges, occupancy and the 
also includes infoinialion about the board of diicctors ol the hospi a 
physicians on the hospital staff, and all of its rules - 

including those which apply to his conduct as a patici... Imal y, 
includes info.niatioi about financial aid available from the K.spital. ^ 

Ihis infoiination should be voluntaiily and autoinaticall> disshscd. 

9. Di-closiiiv of Contlict of Interest rroblems 

The piticnt and public has the liglit to full disclosure of any hospital 
rel ationships that pose an immediate or potential confi.ct of mteres 
This means that cvciy for-profit hospital should have st.ic 
pioccduics for cnfoicing the American Medical Association s ethica 
.ulc whish is as follows: “Wlicn a ph>sician has an intercsl in or owns a 
foi-piofit hospital to which he sends his patients, he has an alfiimat ve 
cihic.il obligation to disclose this fact to his patient. Ih.s is onl r k 
possible hospital contlict of intcicst among many, bor example, deeU « 
may own outside l.iboudoiics, musing homes, x-iay l.icilitics .iiid othe 

he.dill SCI vice taeilities. 

U). .\cccss to Information .Vbout Stay and Records of Case 

The patient has a rijit to fall information .iboul his stay, including 
infoiination about his bill and access to his hospita ^ 

includes detailed information .ibout his hesspital bill, including item ed 

cJiaigcs. riiis infoiination chould be icadily available icga.dless ol tire 
patient’s souice of payment. 
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Hospital documents, as previously indicated, should be clear and 
readable. This applies to the bills rendered patients. Rven the lawyer’s 
“legalese” sometimes seems clear to the newly created pu//le of 
“computerese.” Tlic hospital bill, however elTicicirt for internal 
accounting purposes, all loo typically docs not communicate its 
message to the patient, llosiiiials should atkO attempt to keep the 
patient informed of his bill at ie.isoiKibly frciiucnt intervals. 

11. Continuity of Care 

riie patient has a right to contimiity of care. This includes timely 
response to his needs and appiopiiate transfer to other facilities. 

Tire American Hospital Association’s Bill of Rights talks about 
reasonable contirruity of care. It adds that the patierrt: “has the right to 
know in adv.rtrce what appoinlrnertt times atrd ph>sicians are available 
and where. The patient has the riglrt to expect that the hokpil.rl will 
provide a nrechanisrn whereby he is informed by his physician or a 
delegate of the physician of the patient’s continuing health care 
requirements followirtg discharge.” 

Idtal Hill of Rights also di.scrtsses another a.spect of continuity of 
care: "Wlren rtredically permissible, a patient may be transferred to 
another facility only after he has received crrmpletc infornration and 
explanation concernirrg the needs and alternatives to such a transfer. 
The institution to which the patient is to be tran.sfetred must Htsl have 
accepted the patient for transfer.” 

12. Consumer .Advocacy 

Tlie public has a riglrt to expect a hospital to behave as a consrrrner 
advocate rather than as a business headqirarters firr doctors arrd hospital 
officials, lire hi-opital shoirld .rlTrrrrralively arrd aggressively rtrose to 
protect the patient and his interests rather tlran rtrhbet slamp the 
dettt.ttrds of doctors. The hospital shoirld provide leadership in 
improving health cate for the cornmrrnity. 

Hospitals have often had only one idea for changing the health 
delivery system: Getting more money for ilie hospitals. The hospital is 
a repository of great knowhow and e.xpertise, and .should use that 
knowhow tespon.sibly. It should come up with sound proposals for 
reform and aggressively advocate the consumer’s interest. 

A hospital can take “step one” toward consumer advocacy by 
adopting this bill of riglrts and making it known to all of the hospital’s 
patients and to the community which it serves. 
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Psychiati-y in the Legal Process: “A Knife that 
Cuts Both Ways” 


Ahin M. Pci^iliowitz 


In iti(' Ih'mI scene frc'tn Bratlicrs Karnvwzov, 
Ddstiu('\sky, spe,iking lliiougli flie lips of tlie 
(1( fense attorney, issued .i stern warning to tlic 
legal profession; 

riefoniid .IS psyiliolngy is, it’s ;i knife tliaf ents 
1)1'ill w.iys, . , . Yen I an prose .m\ tiling liy it. I am 
sjie.iliiig of till' .ihnse of ps) i Iiologv, gi'iitleinen. 

1 will spe.ik toikiy aliont another knife that 
< nts two wa\ s: psschiatry in the leg.d process. 
Miuh lias heen wiitten ahont one cutting 
edgi'; the I'ontrihntions made hv psschiatry. I 
will focus on the otlier side (>f the hlade; the 
soei.il ro'^ts incurred hy the ini reasing iiwolvc- 
inent of the ps) chi.itrist in the administration 
of justice. .\n important-if subtle—conse- 
(jnenee of psychiatric iinoKoment has heen 
the giadnal introdnctii'n of .i medical model in 
pi.lie of the laws’ efforts to arlicidate legally 
reliA.int criteria. I'he cost of this snhslitnfion 
h.is heen confusion of purpose, aiul in some in- 
st.inees, needless depiiv.ition of liberlv. 

\ hiief look .it the history of the insanity 
d( fensi' w ill sei i e to illiisti .itc this pioeess. 1 he 
l.iw h.id. for eentiiries, hei n groping for a nde 
w hieh would evpress the deeply felt conviction 
lli.it some people who commit condcmnahlc 
.lets .ire not themscKes deserving of condein- 
n.ilion. In the 17th century, a pi'rson was held 
ii res[ionsihle if he "doth not know w hat he w.is 
doing, no more th.in an infant or a wild heast.” 
I’heie w as an oh\ ions rcl.itionship helween 
this "wild heast’’ test and the rest of the crimi¬ 
nal l.iw: neither an infant nor a w ild heast was 
held responsihle; so why, it was asked, should 
.111 adult who was fnnctionallv similar. In the 
miieh lillified Mc\(i^hlin case, the House of 
l ords also analogi/ed irrcsponsihility to a 
deeply rooted principle of the iriminal law. 
It helil that a m;in who suffers from delusions 


Till' i* ofigin.flly at the 5r*quifentrnnial 

relt htjli.in the I.an 3* h«u*l i f fl.irv.ird I'niverkity on 5rptrm* 
b.r 22. 1%7. 
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must he considered in the same situation as to 
responsibility as if the facts with respect to 
which the delusion twists were real.” 'lln’s was 
a simple extension of the traditional mistake 
of f.ict defense to certain imrcasonahlc mis¬ 
takes. rhe I.Olds’ attempt to generalize this 
principle under the rubric “know the nature 
and (jiiality of the act,” and know that it was 
"wrong,” was surely not the clearest way of 
saying what they meant. Rut it uas clear that 
they—like the framers of the “w ild heast” test— 
w ere setting down a h gii/ rule designed to fur¬ 
ther fcgi// policies, they were not attempting to 
identify and exculpate a particular psychiatric 
category of persons-the mentally ill, the in¬ 
sane or the psxchotic. Tndeid, the ruling cx- 
pliiith' recognized the rather limited role of 
the psychiatrist in ail.....iistering the insanity 
defense. N’cx erthcless, much of the criticism of 
McN'aghtcn has heen premised on the errone¬ 
ous assumption that the purpose of that test 
Iran to describe a psjchiatric iiitity. Tluis, 
Dr. Is.i.ie Ilax’, an early psychiatric critic, 
i.illed the .Mc.Viie/ifcn rule a "f.illat ions” test 
of eiiminal responsibility, arguing that: “In- 
sanit)’ is a disease, and, as in the case yvith all 
other diseases, the fact of its existence is never 
esi.ihlished hy a single diagnostic symptom”— 
such as inability to distinguish right from 
yy rong. lint the I.ords had not focusi'd on in¬ 
ability to distinguish right from yy rong because 
they thought it xvas a scientifically valid symp¬ 
tom ol disease; they focused on it hecause they 
deemed it a just and usifiil legal criterion for 
distinguishing those xvlio should be held re¬ 
sponsihle and punished from those xvho should 
he’”'held irresponsible and hospitalized. Now 
this criterion may be criticized as unjust or 
niiyvorkahle, but to say it is "f.illacious” is to 
misunderstand the nature of legal rules. Ray 
yvas attempting to substitute a medical model 
of responsibility for the legal one; and the law 
yvas not engaging in a fallacy by insisting on 

y 
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iiNkinj; its own (|ii( slii)ns and ostablisliing cri- one famous t pisoilo, ific staff of a large mental 
teria ri'li'vant to its own purposes. hospital apparently took a \ote to determine 

'I'his .ittempt to impose a nu'dital model on whether or not soiiopathic pi isonality was to 

the legal proec'ss of ilistingiiishing the respon- he ii'garded as a mental disease. The issue of 

sihle from till' irresponsihle eontinneil through iiiminal responsihility was finally sihere Isaac 

the l*)th eentnrv and into the 20th. It enimi- Hav thought it helonged: in the therapintic 

n.ited in the ease of Durluim n. I’liitcil States, hands of the psychiatrist. 

decided in 19,54. The argument for the Dur- This then is a capsule history of one en- 

liam role was simple -if one accepted Hay’s emmter hetween I.iw and psychiatry. It is not 

ciioneons premise. I'or it .t/c.Vog///CM w.is a complete history. There have heen judicial 

simph an attempt to identify those pi'rsons adnmhrations of disillusionment with the med- 

lonsidired mentally ill hv psychiatrists, then ii.il model, lint it is a discouraging history of 

\\h\- hother to go through the indirection of usurpation .md ahdication: of an e.\.pert being 

listing symptoms? Why not make the test the summoned for a limited purpose, assuming his 

esistence of mental illness itself? .Mie Fortas, own inilispensihility, and then persuading the 

tiiimsel for nurham and now Justice Fortas, l.iu to ask the critical ijuestions in terms \shich 

aigned that snhstitntion of a new rule for Me- m.ike him more comfortable .md his testimony 

.V(/g/iteii Mould permit psyihi.itrists to testify more relesant. nie upshot has been to make 

in "the terms of their own discipline, and not the pssihiatrist’s testimony more relesant to 

in the terminology of an irrelesant foimul.a.” the ([uestions posed, hnt to make the iiueslions 

Whs the “i ight s\ long" formula ss as irreles ant ihemselscs less ri'les.mt to the purpose of the 

for leg.d pm poses the court ss’.is ncs’cr told, l.iw. 

I'Si i'pt th.it it <lid not permit psyehi.itrists to This histoi y h.is been repeated in other areas 

testifs’ in terms of their osvn discipline. lliC of the lasv, less svell knossn than the insanity 

possiiiilitS' th.it the terms of their oss n disci- defense. I.et me nosv turn to one in sshich 

pline are not partienl.irly reles.mt to a per- psychiatiic insols'ement has incurred eyen 

fectly i.itional leg.d rule ssas never considered. liigher soci.il costs—costs mi'asured in years of 

The court ssas simply urged to adopt the psy- needless and unjustified deprisation of liberty, 

chi.itrists’ medical model of “insanity” and I speak of the proc'css knosvn as cis il commit- 

.ihanilon .iny efforts of its ossn to articulate ment of the ment.dly ill, sshereby almost one 

legalls' functional rules. The United States million persons are today confined behind the 

Court of .'.ppeals for the Distriet of (ailumbia locked doors of state mental hospitals, though 

accepted Fortas’arguments .md adopted a rule nes er eonsacted of crime. 

fi.uned in medical terms: “an accused is not re- \ot in esery society and not in csery age 

sponsible if his unlass-fnl act seas the product ssi'ie the insane confined by' the state. Tlie 

of a mental iliseasc or ilefect. ” .Mthongh the building of asylums on a ssidc scale did not 

;mthor of DiirLom, Judge Ila/.elon, has alsvays begin until the 17th century. Such confinement 

ri'gaided that case as merely an opening like the di fense of insanity—seas originally 

svedge in a continuing si'arch for just and designed to further saguely articulated legal 

ssoik.dile ciitcria of responsibility, m my psy- goals. In the ISth and early 19th century these 

ehiatrists inteqiri'ted Dtirliam as an insitation lasvs svere part of a larger t.ipesfry svhich in¬ 
fer them to decide ss-ho should and ss ho should eluded “suppression of rogues, yagabonds, 

not be held criminally responsilile. Indeed, in common beggers and other idle, disorderly 

V 
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and lc\v(! persons.” 'Pile legislative purpose 
seems clear; to isolate those pc'r.soiis who-fur 
\\ hatever reason were reganlecl as intolerahly 
olmosious to the community. Mi clical testi- 
monv hail little to olFer in making this judg¬ 
ment; the people' knew whom they regarded 
;is ohnoxious. B\’ the middle of the li)th cen- 
tniA'-again thre^ngh the infliu nee of Or. Isaac 
Hav madness was heeoming widely regardt'd 
as a disease which should he tre;ited hy phy¬ 
sicians wit!) little, or no, interference hy courts. 
The presi nt sitii.ition comes close to !■ (Iccting 
lh.it \ic\c ; the criteria for eounncmcnt arc so 
\ .iguc' that courts sit—whe n they sit at all— 
mereh to res icw decisions made hy psycdiia- 
liists. Indeed, the- tspiial eriti ri:i are so mean¬ 
ingless as esen to preclude elfectivc review. 
In Connecticut, for ex.unple, the court is sup¬ 
posed to commit any person ssho.n a doctor 
reasonahls’ finds is “me ntally ill and a fit sub- 
ji c t for treatment in a hospital for mental ill¬ 
ness, or that he ought to he confiiu'd. Ihis 
c in 111 .nits’ is tspieal of the ciiti iia-or lack 
then of in .ihout half of our states, h.ven in 
those jurisdictions ssith legal sounding criti ria 
such as the Histiict of Cohimhia svherc the 
eommitlc’d pi rson must he mentally ill and 
likels to injure himself or othi is—the* operatise 
phrases are so s.igue th.it courts r;irely upset 
psschiatiic determinations. 

The distorting effect of this medical modc’l 
of confinemc'iit m.iv he illustrated by compar¬ 
ing tsso recent eases fioni the' district of Co- 
Inmhia. One ins iilscd Hong ^ ol ^ang, an 
.■\merican of Korean oiigin ssho appealed at 
the White House gate asking to see the Prc’si- 
dent about people ssho sverc follosving him 
and “revealing his suhconseioiis thoughts. He 
;ilso ssonderccl sshethc'r his t.ilents as an artist 
could he put to some use hy the gosernment. 
I'he gate officer h id him committed to a men¬ 
tal hospital. Vang ch-manded a jury trial, at 
sshich a psvehiatrist testified that he svas men¬ 


tally ill-a paranoid schizophrenic-and that 
although there svas no ‘Vvidence of his ever 
attacking ansone so f;ir,” there is alsvays a 
possihilits that “if his frustrations . . . hecame 
great enough, he may potenti.illy attack some¬ 
one. . . .” bn the basis of this diagnosis and 
prc’diction, the judge pet milted a jury to com¬ 
mit Yang to a mental hospital, until he is no 
longer mentally ill and likely to cause injury. 

The other ease involved a man r .mied Hallas 
W illiams. ssho at age 39 had spent half his life 
in jail for sescn cons ietions of assault svith a 
de;ully ssc .ipon and one consiction of man¬ 
slaughter. just before his scheduled release 
from j.iil, the gosernment petitioned for his 
cisil commitment. Tsvo psychiatrists lestific’d 
th.it although “at the present time [hej shosvs 
no es idence' of aetis c" mental illnc’ss . . . he is 
potcntialls ihingerous to others and if relc.ised 
is likels to repeat his p.itterns of criminal bc- 
h.isior, and might commit homicide.” The 
judge, in denying the gosernment’s petition 
;ind oidi ling W illi.ims' release, ohsc iscd that: 
“the courts h.ise no legal h.isis for ordering 
confinement on mere apprehension of future 
imlassful acts'. They must wait until another 
(lime is committed or the person is found in- 
s.me.' W ithin months of his relc'asc', W illi.ims 
liscd lip to the piecliction of the psychiatrists 
and shut tssi) men to dc.ith in an unprosoked 
.itt;iek. 

Are there any clistinelions hetsveen the W il- 
li.ams and Ming cases sshich justify the relc'ase 
of the foimer and the incarceration of the 
kilter? 'i'here ssas no es idence that ^aiig svas 
more dangerous, nrore amenable to treatment, 
or less competent than Williams, hut Yang 
sv.as diagnosc’d inc’nlally ill and thus within the 
medical model; svhereas W illiams ss as not so 
di;ignosed. .Mthough thc-e svas nothing .about 
3’ang’s mental illness which made him .r more 
appropriate subject for ins’ohrnt.try confine- 
I- ent than W illiams, the lasv allributc'd con- 
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Inside sigdificancc fo its i’vistonce ltI non. 
i'hc Diitcnnics in thi'si* cases—which make little 
eiise will'll evaliiati'd against any rational cri- 
eiia for eonfineiiient—are txpieal iiiuler the 
irescnt eisil eoiiiniilineiit process. And this 
l ill eoiitinne. so long as tlie law continues to 
isk the ilispositisi' (jiiestions in medical rather 
h.in legally fnnetional terms, because the 
nedieal model does not ask the proper ipies- 
ions, or asks them in meaningless vague terms: 
is the person mentally ill? Is he dangerous to 
liinsilf or others? Is he in need of care or 
tre.itment? 

Xor is this the onlj- way to ask (juestions to 
which the ei\il eommilment process is respon- 
si\e. It will he iiistnictise to restate the prob¬ 
lem of eisil eonimitment without employing 
meilieal terms and to see s\ liether the answers 
suggested differ from those now gisi’n. 

'I'liere are, in every society, people who may 
cause trouble if not eonnned. The trouble may 
he si'iioiis (such as homicide); trivial (mak¬ 
ing olfensise remarks); or somewhere in be¬ 
tween (foi'.ing cheeks). The trouble may be 
directed at others, at the person himself, or at 
both. It may he \iry likely that he will cause 
Iroiihle, or fairls' likely, or fairly unlikely. In 
SOUR' instiinces this likelihood nias’ lie consid- 
erablv reduced hv a relatisely short perioii of 
in\oliintarv confinenunt; in others, a longer 
period may he reiiuired with no assiiranees of 
retluci'd risk; while in still others, tlie likeli¬ 
hood can nesi r be signirieantly reihiced. Some 
people will have fairly good insight into the 
risks they pose and the costs entailid by an 
effoit to ndiice those risks; others will have 
[)oor insiglit into these factors. 

When the issues are put this way, there be¬ 
gins to emerge a series of ineaningful ijiu slions 
ca[)able of traditional legal analyses: 

W’liat suits of anticipated Iiarm warrant in- 
\ oliintary eonf!nement? 

How likely must if he that the harm will 


occur? Must there be a significant component 
of h.irm to others, or ma)' it he to self alone? 

If h.iiin to self is suiricient, must the person 
also be incapable, heeause he lacks insight, 
of weighing the risks to himsi lf against the 
losts of confinement? 

How long a period of involuntary confine¬ 
ment is justified to [irevent which sorts of 
harms? Must the likelihood of the liarm in¬ 
crease as its severitv decreases? Or as the com¬ 
ponent of harm to others decreases? 

I'hese (|uestions are comple.s, but this is as 
it should be, for the business of balancing the 
libertv of tlie individual against the risks a 
free soiiety must tolerate is very eom[ilex. 
riiat is the business of the law, anil these are 
the (piestions which need asking and answer¬ 
ing before liberty is iliiiied, hut they are ob¬ 
scured when the issue is phrased in medical 
terms which frighten or bore-lawyers away. 
Nor have I simply manufactured these ipies- 
lions. They are the very ([iiestions which are 
being implicitly answered every d:iy by psy- 
i hiatrists, but they ;ire not being opi iily asked, 
and niaiiv psvchiatrists do not reali/e that they 
are, in f.iet, answering them. 

f.et IIS consider two of these i|uestions and 
comp.ire how they are hi ing dealt with or not 
dealt with under the present system, with 
how thev might be h.uidled under functional, 
non inedir;il criteria. 

The initi.d .and fundament 1 question which 
must be asked bv any system :uithori/ing in- 
laireeration is: which harms arc sulficiently 
serious to justify resort to this rather severe 
sanction? This question is asked and answered 
in the irimina) law bv the substantive defini- 
lions of Clime, riius, homicide is a harm which 
justifies the sanction of imprisonment; misce- 
<j( n.'tion does not; and adiilterv is a close ease 

O » 

about which reasonable people may, and do, 
disagree. It is iliificult to conceive of a crimi¬ 
nal process which did not make some effort at 
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,ii til iilatiiii; llu si' (liitiiu tioiis. liiKigini', for ox- 
.miplc, .1 pcn.il ( lulo wliiili ^imply nuuk’ it an 
inipi isoiiahlo i i itiu' to (aiiso injury to iclf or 
ollu rs, witlioiit (li'Riiing injury. It is also ililfi- 
lult to i'oni< iM‘ of a iiiioinal proonss at liMst 
in jni isiliclions w ith an Anglo-Ainorioan tra- 
ilition in wliiili tlu'so tlistinctions won* not 
iliawn In- llu' hgivlaturi' or courts. K would 
sfi'in Inyond diipute that the (picstion of 
whidi h.iiins do, and whiili do not, justify 
inc.uci lation is a 1-g.d indeed a political-dc- 
eision. to he made not h\’ espi'rts, hut 1)y the 
(oustitutiou,ills' ,iuthiai/i(l .u'ents of the [)i' 0 - 
ple .\';.uu, ti\ to iii.iigiiu- .1 pi ual code which 
authnii/ed incarceration for anyone who per¬ 
formed an aet leganh d as injurious hy a di'sig- 
u.iti d i spi rt, s,i\ a [is\ i hint l ist or penologist. 

Id he sure there .iie tlilfi renees hetw i eil the 
iiiminal and the ci\ il eomniitmimt procevses: 
t le ( limiual l.iw is sup[5<).sed to punish pi’oplc 
(T li.is iug committed haimful acts in the past: 
will re.IS, livil commitment is sujiposed to prc- 
\c-iit people fii'in committii.g h.irmful acts in 
the future. While this diili ft me m.i\' ha\e im- 
poit.uit impliertions in some contexts, it would 
seem cut in 1\ u n il \ ant in di c iding which acts 
an’ sufficeiit's harmful to justifx’ incarceration, 
either as ari .ifter the f.u t punitixi' sanction or 
.IS a hefoir' the-fait preeentixe sanction, rhe 
eoiisideiations which require clear definition of 
such h.uins in the criminal process would seem 
to the ps\ehi.itrist’s uiiarticul.ited judgments. 

Vet the sitii.ition which I said would he hard 
to im.igine in the i iimin.il l.iw is pre cisely the 
one w liii h pn \ .lils w ith ci\ il ( omniitinent. The 
st.itiites aiithori/e [ueventixe incarceration of 
mentallv ill persons who aie likely to injure 
till iiisi Kc's or others. Cenei.illy, "injure” is not 
fiiither defimil in the st.itutes or in the case 
law, , 111(1 the critical decision—whether a pre¬ 
dicted p.ittern of behavior is sulficiently in¬ 
jurious to warrant inc.uccration—is relegated 
to the ps\chiatrist’s uriaiticiilatcd judgments. 


Sonu’ ps\chi.itrists arc pcifectly willing to 
provide their own personal opinions—often 
falselv disguised as expert opinions-about 
which h.uins are sulficientlv serious. One psy- 
elii.itlist recentlv told a meeting of the Ameri- 
c.iii I’sxchi.itric .\ssociation that “you”—the 
[isvelii.iti ist-"have to define for yourself the 
word d inger, and then h.iv ing decided that 
in voiir miiid, . . . look for it with ex'ery con¬ 
ceivable me.ms. . . .” 

Mv own conversations with psychiatrists re- 
ve.il wide difference's in opinion over what 
soils of harms jiislifv incaiceration. .\s one 
would expect, some psvchialrists are [lolitical 
( ouselV.itivc's while others are liberals; some 
pi.ice a gre.iter premium on safety, others on 
libertv. I lieir opinions about whic h harms do, 
and which do not, justify confinement probably 
cover the range of opinions one would expect 
to cncoimtcr in any educatc'd segment of the 
public. But they arc’ opinions about matters 
w hii h each of us is as {|ualiru il to make’ as they 
.ire. I'hiis, this most fuucl.inieul.il decision-- 
which b irms justify confinement—is .iliiiost 
iievi’r made bv the legislature or the courts; 
often it is never explieillv made by anvbody; 
and when it is explieillv made’, it is by an un- 
eleeted ;md unai.pointed exp. .t operating Out¬ 
side the iiK’.i of his c’xpeiiisc, 

Considi’r, for 'vample, the age old philo¬ 
sophical dispute .bent the government’s au- 
ihoritv to incarcerate someone for his own 
good, rhc’ chissic st.atc’inent deigving such an- 
thoritv w.is m.ide by John Stewart Mill in On 
l.ihi ilij. He dec Hied it fimd.imcutal; 

Tli.it the oiilv purpose for which power can be 
liglilfiilly exercised ag.iiiist .my iiieiiiber of a civil- 
i/.ecl coiiiiimiiity, against his will, is to prevent 
lull in to othcis. He c annot l iglitfiilly be coiupelled 
to do or forbe.u because it ve il! be better for him 
to do so, boeaiise it will make him happier, be¬ 
cause ... to do so would be w’<'e or cv on right. . . . 
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rix' tnosl ('loijiu nt [ircscntation of the other 
\ ii w \' .is iiniih' h\ llif poet Johi) Donne in a 
famous slan/a from Jiis Dccolioiis: 

No inaii is an isl.nul, entire of itself; 
l'\( i\ man is a piiae of lli<' continent, 

A jvn t of the main; 

H a (I'lil he washeil au.iy from the sea, 
l airope is the less . . . ; 

An\ m.m’s tleath iliminishes mi*, hi'eanse 1 am in- 

V nl\ e<l in manhinil; 

\nil therefore neser senil to Vnoss' for whmn the 

hell tolls; 

It tollv fdi thee. 

These statianenls—elo(|iient as they are—are 
far too polari/ed for nsefnl ihseonrse. In our 
lomplex and interdependent soeicty, there is 
Iiai'div a harm to one man whieh does not liave 
ladiations hesiind the island of his person. Rut 
tliis ohseisation does not, in itself, destroy the 
llniist of Mill’s argument. Society may still 
have less justification for incarcerating a per¬ 
son to pres ( lit a harm to himself, which con¬ 
tains onI\ a slight com[)oncnl of harm to oth- 
( IS. than if it contaiin d a large component of 
such harm. 

('omp.ire, for example, a recent case which 
arose under the cix il commitment process w ith 
a similar fact situation which produced no 
c.isc* at all. Mrs. I.akr*, a (i2-year old woman, 
sulfi Is from arteriosclerosis w hic h causes pc'ri- 
ods of confusion interspersed w ith periods of 
relative rationality. One day she was found 
waixleiing around downtown Washington 
looking confused hut hothering no one, where¬ 
upon she was committed to a mental hospital. 
■She pi titioiK (1 for release ,ind at her trial testi¬ 
fied. during a period of apparent rationality, 
that she was aware of her prohlein, that she 
knew that her periods of confusion endangered 
her health ancl even he r life, hut that she had 
expi licnced the mental hospital and prc'ferred 
to assume the risk of living-and perhaps dy¬ 
ing-outside its walls. Her petition was denied, 


.md despite continued litigation, she is still 
inx ohmtarilv confined in the closed ward of 
the* mental hospital. Compare Mrs. I.akcs 
decision to one made hy Supreme Court Jus¬ 
tice laclson who, at the s.imc age of (i2, suf- 
fereci a severe heart attack while serving on the 
Supreme Court, .ks Solicitor General Sobeloff 
ree.dled in his memorial tribute, Jackson’s 
“doctors gaxe him the choice between years 
of comparatixe* inactivity or a continuation of 
his normal actixity ;if the risk of death at any 
lime.” Characteristically, he chose the second 
;dlei natixc, ;md suffereil a f.it.d heart ;itlack 
shortlv thereafter. No court interfered xvith 
his riskv decision. .\ simil.ir decision, though 
in a lighter xi in, is described in a limerick 
entitled “ rhe bament of a Coronary Patient”: 

Mx doitor has made a prognosis 
t hat intercourse fosti rs tlirombosis 
Pait I’d i.ither expire 
l■■ulfilling desire 

rii.m abstain, and develop neurosis. 

I'cxv courts, I suspect, xvould interfere xvith 
th.it decision. Why then do courts respond so 
dilferentlv to what appear to be essentially 
similar dicisions bv Mrs. f ake. Justice Jackson 
.uni the coromirx' patient? Recause these simi- 
1 .1 ities are obscured by the medical model im¬ 
posed u[)on Mrs. I.;ikes ease, but not upon 
the other two. Most courts wimld distinguish 
the cases bx* simplx' s.ixing that Mrs. I.ake is 
menlallv ill, xvhile Jackson and the coronary 
p.iticnt are not, xvithout pausing to ask xvheth- 
cr there is anything ;ibout her ’’mental illness” 
which in.ikes her case functionally dilferent 
from th(‘ others. To be sure, there are some 
mentally ill people xxhose decisions are differ¬ 
ent from those made hy Justice Jackson and 
the coronaiy patient. Some mentally ill people 
hax e little insight into their condition, the lisks 
it poses, and the possibility of change. Their 
cap.icity for choosing bctxvccn the risks of 
libelty and the security of incarceration may 
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!)(' snhsfaiiti.illy iiiijiairi’d. Am! in s{iino casi'S, 
pi’iliaps tlic state' ought to act in parens patrix 
make tin; ileeision for tliem. Hut not all per¬ 
sons so (liagtioseil are ineapahle of weighing 
risks ami making important ileeisions. This has 
h( en reeogni/i (l hy some of the very ps\'chia- 
trists \sho aiKoeate the medical model most 
foiiefnlly. Or. Jack l''walf, chaiiinan of the 
l)t partment of I’suhiatiy at Harvard, reei’ntly 
olfr red the following ohsr ivation to a Semite 
Sidn'ommiltec: 

the mi iitallv sick patient inav he discirieiiti'd, hut 
he is not a fool He has lead the newspapers ahont 
oscuiowded .md nndeistalfed hospitals. He is 
• clc it to ih.e tough time he will h..\c' gi lting a job 
iil.i n he gi'ts out, if he gets out. He knows that 
there huks in the minds of his former fiienils the 
■nspic ion th.it he is .1 d.iiigenms fellow. He is sens¬ 
itive th.it .1 mot'll 1 III,IV II I' il ill flight il he stops 
•i) giv e her i hild .1 p.if on the he,id. 

Ihit Hr. havalt uses this oh.seivation, not as 
.111 .irgimient in f.ivor of si lf-th teiinin.ition hy 
the nil lit.illy ill, hot i.ithcr as showing the need 
for im dii'.d lommitmi nt w ithout jndiei.d in¬ 
ti 1 fc 1 i-noe. 

The appiopii.iti ness .md limitations of sneh 
hi'iievoKiit eompnlsion, an- in the forefront cif 
I nr conn ins in the crimin.d kiw. (W'itnrss the 
wide .ilti ition received hy the Hart I^evlin 
deh.ite.) .\lthongh there is as much reason 
for eoneein ahonf these issues in the civil eoin- 
mitmenf eonti .\t, thev ate hi ing ignored, hc- 
i.inse the law has in.idvei tantly rcleg.iterl tin in 
to the iiiiaitil iihited value judgnii nts of the 
evpert ps\ ehi ittisf. 

This is ccjiiallv tine of another important 
ipicstion whieli rarelv gets asked in the civil 
(omniitineiit process: how likely should the 
preilictid event have to he to justify preventive 
iiie.iuer.ilion':' Tven if it is agreed, for example, 
that previ nting a serious jdiysical assault 
wonhl justify inr.ireer.ition, an impoitant ijiies- 
tion still rcinai"-'; how likely should it have 
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to he that the person will assault before incar¬ 
ceration is justified? If the likelihood is very 
high-say !)0 pi'r ccnt-thc’n a strong argument 
c.m he made for some inearceration. If the 
likelihood is very small—say 5 per cent—then 
it would he hard to justifv c-onfinemeiit. Here, 
unlike the jrroeess of ilefiniiig h.irm, little giiid- 
anee i.m he ohtained from the criminal law, 
for there are only a few occasions where the 
(riminal l.iw is implicitly predictive, and no 
judicial or legisl.itive guidelines have hcen de- 
v elopi'd for determining the degree of likeli¬ 
hood reipiired. 

Put somee.ne is deciding what degree of 
liki lihood should he reipiired in every ease. 
Tod. IV the psychiatrist makes that important 
decision, he is asked whether a given harm is 
likely , and he generally answers yes or no. He 
m.iv in his own mind he defining likely to 
me ,111 .inv thing from virtual certainty to slight- 
Iv .ihove ih.ince. .\nd his definition will not he 
,i iilleition of anv expcitise, hut ag.iin of his 
own personal picfcrence for s.ifety or liheily. 

Not onlv do psvihi.itrists determine the de¬ 
gree of lil.elihood which should he reipiired 
for inearceration; thev are also the ones who 
dciide whether that degree of likelihood exists 
in anv p.utieular ease. 

.Now this, you may he thinking, is surely an 
.i[)piopriate role for the expert psychiatrist. 
Blit just how expel t arc psy chi.iti ists in making 
the sorts of predictions upon which ine.ircera- 
tion is presentlv h.ised? Considering the heavy 
indeed exclusive riliaucc' the l.ivv places on 
psy chi.itrie pn dictions, one would expect 
thi'ie to he nunicrous follow up studies estab¬ 
lishing their accuraev. Over this past year, 
with the help of two rescaichcrs, I conducted 
a thorough survey of all the puhlished litera¬ 
ture on the prediction of anti-social conduct. 
We riad .md siimnieri/ed lany hundreds of 
articles, monographs, and luHiks. Surprisingly 
enough, we were ahle to discover fewer than 


a ilo/cn stiidit's ulticlt followt’d up psycdiialric 
picdiefions of anti social conduct. .Xnd even 
more suipiisingly, these few studios strongly 
suggest that ps) i liiati ists are r.itlier inaccurate 
predii tors; inaccurate in an ahsoliite si. use, and 
even less accurate when compand with other 
professionals, such as ps\thologists, social 
woikeis .mil coireitiona' officials; and when 
comp.ucd to ai lnarial d< ices, such as predic¬ 
tion or e\peiienc<‘ tables. rAcn more signifi- 
e.mt for h g.d purposes, it seems that psychia¬ 
trists an' [lailicnl.irlv prone to one type of er¬ 
ror o\ el prediction. In other wonls, they li'iid 
to prediit anti social conduct in many in- 
sl.iuies where it would not, in f.ict, occur. In¬ 
deed, our research suggests that for every cor¬ 
rect ps\ihi,itric prediction of \iolence, there 
,'ire nnmerons cironeons predictions. That is, 
,unong CM'IN’ group of inmates pri'siutly con¬ 
fined on the h.isis of psychiatric predictions of 
\iolence, there arc only a few w ho would, and 
m.ins' more who would not, actual!)’ eng.igc 
in siiih i onduct if released. 

One le.ison for this iwi'iprcdiclion is that a 
pssehi.itrist almost never le.irns ahout his er- 
mneous predictions of s iolenec— for predicted 
assailants are geiu i .ill)' incarcerated and liave 
little opportunity to prove or disprove the pre¬ 
diction; hut he alwavs h'arns about his erro¬ 
neous predictions of non-viulmce -often from 
newspaper heaillincs .innotmeing the crime. 
T his highi i \ isahility of ci roneons predictions 
of nonviolence inilincs him, whetluT con¬ 
st iouslv or unconsciiiusly, to overpiedict r.ither 
than underpredief violent behavior. 

W’h.it, then, have been the effects of '.irtii- 
.dlv turning over to the p.svchiatrists the civil 
commitment process? W'e h.ive accepted a le¬ 
gal policy never approved by an authuri/.ed 
(lecisionmaker w hich permits significant over- 
prediition; in effect a inle that it is better to 
confine ten men who would not assault than to 
let free one man who would. W’c have defined 


danger to include all sorts of minor social dis¬ 
ruptions. We have eipiated harm to self with 
harm to others without reeogni/.ing the dc- 
liat.ible nature of that qiiestion. 

Now it mav well be that if we substitute 
funitional legal criteria for the medical model, 
we would still accept many of the answers we 
accept lodav. Perhaps our society is willing to 
lolcr.ite significant ovi rprediclion. Perhaps we 
do want incarceration to prevent minor social 
harms. Perhiips we do want to protect people 
from themselves as much as from others. Rut 
we w ill never learn the .msvveis to these <[ncs- 
tions unless they aie exposid .md openly de- 

b. ited. .\nd such open debate is discouraged— 
indeeil made impossible-when the (|ue.stions 
.ne disguised in medic.d jargon ag.iinst which 
the lawver-aiid thi' citizen-feels helpless. 

The lesson of this experience-and our simi- 
l.ir if less costly one with the insanity defense— 
is that no legal rule should ever he phrased 
in medical terms, that no legal decision should 
ever he turned over to the psvchiatrist; that 
thi re is no such thing as a legal problem which 

c. m not .md should not -be phrased in terms 
familiar to lawvi’is. \nd civ il commitment of 
till' ment.dly ill is a legal problem; whenever 
compulsion is used or freedom denied-wheth¬ 
er bv the st.ite, the church, the union, the uni- 
V visitv, or the psvchi.it list the issue becomes 
a legal one; and law v ers must be ([iiick to im¬ 
merse themselves in it. T he words of Rrandeis 
ring as true today as they did in 1927, and are 
as applicable to the psvihiatrist as to the wire- 
t.ipper: 

. 1-Apei icnee should teai h us to be most on our 
gii.ird to protect liberty when the Coverninent’s 
purposes are benefieient. Men bom to freedom are 
n.iliualiy alert to repel invasion of their liberty by 
evil minded rulers. The greatest d.mgers to liberty 
lurk in insidious eiieroachmeiit by men of zeal, 
well meaning but without understanding. 
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TIic OwiK'isliIp of ITuspiUil R(ic<>rds and 
l\ocnl'':(^iio<nanis 

o o 


r.aiTy Flvi^i Jier * 

0of flo.pllal Txcl'UiIs 

Tlie Iiospilal roconl is an aid, a tool to ti’.o physicians, the 
mu'scs and to otticr pro<‘ 2 ssional personnel. The record enables 
Lliein to liave a chdailed and current record of the patient’s 
condition or progress. Oiirinjj the cotisc of troatincnt, there 
is no more iiiiiJortant record than <lie hospital record, for it con¬ 
tains all pertinent infoiinatitni on 'he patient’s past and present 
ineihcal history, his condition and treatment, based on reports 
maile by the various departments, such as the X-ray depart¬ 
ment, patholojry, operutinj' room, c nsultants, attondinj? physi- 
eian, honso staff and muses. 

Other essential information in hospital records includes: 

(1) correct spelliiiij of name of patient and attendinsf physician; 

(2) mctliod of arrival; (3) description of condition of patient 
on athni.;sion; (1) admi.ssion temperature, pulse and respiration; 
(T)) medication, dosaiie arnl manner of administration; (G) ob¬ 
jective siipis and subjective symptoms; (7) eluiipios in appear- 
.nneoand medical condition; ami (S) complaints.' 

Hospital patieiit records fall into two groups: (1) ward 
patient, and (2) jnnv.ate ;ind .^cn ‘private patients. In the case 
of private and sciniprivate c.ases, it is customary, at least in 
some hospitals, to obtain tlie attending physician’s coiusent for 
release of information or for an examination of the record. 

The attending phy.dcian h.as no riglit to determine who shall 
have access to the record after the chart is filed. However, 
his permission should ho sought as a matter of courtesy. The 
attending idiysieian of a seniiprivato or i)rivate patient should 
hnow of reipiests to view the chart. If the attending pliysician 

• J.Tomher, Illir.ois Bar. 

' Hayt, Groescliol and McMul'an, I,aw of Hospital and Nurse, 317, 318 
(1st 1958). . 
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declines to be concerned, the hospital should release the abstract 
to persons authorized by the patient. 

The record librarian should let the final decision rest with 
the administrator as to whether the recoi’ds should be released. 
Ordinarily, the administrator or custodian may be served with a 
subpoena duces tecum or an order from the court.* 

The medical record in the hospital, by its very nature, 
may not only concern the patient, but other persons who may 
have an interest in the record in one way or another. Since 
many people are involved, one of the main quc.stions of this 
article arises: tHio owns hospital records? 

The cases are few on which this quest.on of ownership has 
been discussed. A case directly in point was Wallace v. Uni¬ 
versity Hospitals of Cleveland.* In this case, plaintiff spent 
two months as a patient in the defendant university hospital. 
Desirous of obtaininji detailed information concerninfir her in¬ 
juries and treatment pursuant to a determination of damages in 
a lawsuit filed against another person, she authorized her at¬ 
torney to obtain a copy of her hospital records at her expense. 
The defendant refused to deliver a copy of the record to the 
plaintiff. 

Plaintiff in this action sought a mandatory injunction on 
the ground that she had a property .g it in the records. The 
hospital defenses were “that the rcco i.- are the sole property 
of the hospital and that the plaintiff has no legal right to ob¬ 
tain them.” * 

The court concluded that the original hospital records were 
the property of the hospital. “Since they include the records 
of all births, deaths, natiu’e and length of treatment and other 
information, their maintenance and custody is essential to the 
proper administration of the hospital. However, it is also true 
that a patient has a property right in the information contained 
in the record and ns such is entitled to a copy of it.” “ d’he 
court’s reasoning was that the patient or her physician’s access 
to the records might in the future be a decisive factor in her 
-- ^ 

® Hiiyt, Unyt, and Gropsrhcl, T.aw of Ilospit.al, Pliysici.nn and Pafient, 
C55 (2nd Ed 1052). 

3 tValhico V. University Hospitals of Cleveland, 82 Ohio Law Abstract 
22-1, ini NK2d 017,013 (1050). 

< Ibid. 

» Ibi. . 
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medical treatment. Also, the patient’s attorney can use the 
hospital records to prove any (piestion which may pertain to 
damages. 

In this suit, the court {iranted the plaintiff a mandatory 
injunction compelliii}' the hospit.d to provide the plaintiff with 
a copy of the record at the plaintitf’s i.’xpense. Subsequently, 
the decree was modified .«o that the defendant was ordered to 
permit the plaintiff, or her attorney by her writte.i permission, 
to inspect the hospital records under the hospital’s supervision 
and to have copies made as in the discretion of the hospital was 
proper under the cii'cumstances of the case. The Iiospital was 
imstructed to bear in mind the interest of the plaintiff and 
the general purpose of the records.® 

Thus, we can conclude from the Wall.ace case that the hospital 
owns the original records, subject to a property right of the 
patient in the information and a right to have access m the 
records. 

The ownership of hospital records was also discussed in 
Pyramid l.ife Ins. ('o. v. Masonic Hospital Ass’n.^ The plain¬ 
tiff issued policies of insurance, covering hospital, doctors, and 
medical bills. The iJaintiff in its complaint asked for a manda¬ 
tory injunction enjoining and restraining the defendants (the 
hospital and the administrator of the hospital) from preventing 
inspection and copying of hospital and medical records of pa¬ 
tient policyholders of the plaintiff w'ho had been confined in the 
defendant hospital, by representatives of the plaintiff, armed 
w'ith authorizations signed by th.e patients or their representa¬ 
tives. Plaintiff’s reason for this complaint was for a. discovery 
and accounting of any monies found due and owing by the 
defendant hospital association to the i)laintiff because of claims 
paid by the plaintiff to the h.ospital through fraud of Hie de¬ 
fendant or mistake of fact by the plaintiff. 

The issues in this case were similar to the Wallace case, 
but here we ha\o an insurance eomi .ny >vilh a patient's autlujri- 
zai-ion to inspect and have a copy of the record. The court in 
this ease based its decision ^ui two grounds. The fii'st ground 

" W'.'iltace V. University Hospitals of Cleveland, 81 Ohio Law .\bslract, 
170 NK2d 201 , 262 (1960). 

’'Piiainid Life Ins. Co. v. Masonic Hospital Ass’n, 191 F Supp 61 (WD 
OMa 1901). 
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v/as that the statute of Oklalioma required hospitals as the 
defendant "to keep and retain accurate and complete medical 
records of its patients.” These records were considered quasi¬ 
public, since the records were required to be kept by the force 
of a statute.® “Inspection can be made by any person who 
has an interest such as would enable him to defend an action 
for which the document or record souiiht can furnish infoima- 

tion.” ® .,- 11 , tu 

The court then proceeded to rule in accordance with the 

Wallace case and found that the oriiiinal hospital records weie 
the property of the hospital. However, “the keeper of the rec¬ 
ords does not have the right to possess and u.so the information 
constituting the records to the exclusion of the patient, his 
representatives or those standing in his shoes.” The paper 
and material m.iintauicd by the hospital is the property of the 
hospit.il. “Accordingly, the keeper of the records is only the 
custodian and not the owner of that information constituting 

the medical records of the patient.” '' 

In another case involving the Pyramid Life Ins. Co.,' under 
an identical set of facts, the rights of an insurance company 
were again discussed in relation to the patient’s right of owner¬ 
ship in tlie information. The court stated: “Hospital records are 
kept for the benefit of the patient, the hospital and the physi¬ 
cian, and are an essential part of the contractual relationship 
between the hospital and the patient; the patient’s interest and 
right in his hospital records is .said to be superior to that of 
either the hospital or the physician. In both cases it is said 
the fiduciary relationship and the right of the patient to a full 
and frank disclosure of all the facts relating to his physical 
condition vests the patient with the exclusive coiitnd over the 
review of his medical records by third parties. Thus, the 
.second Pyramid ca.se reiterates the conclusion in the first Pyra¬ 
mid case and .states that the patient m.ay even assign his rights 
to third parties, such as insurance companies. 

8 Wihon V. United States -£ 1 ) U.S 3C.1, .3?2 (1011). 

8 Supra, n 7 at pp 51 and 54. 

•OTbid. 

' ' Ibid. 

'“Pyramid Life Ins. Co. v. Gleason, 1S8 Kan 05, 300 I’2d 858 (1061). 

• 3 Ibid., p 861. 
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In addition to tho eases, the hospitals permit the lawyer 
access to these records. Dr. Nathan Haxman, in an aiticle, 
has .slated: “It is cu.stomary ainoii}? hospitals to permit the 
lawyer for the patient to view the ho.spital record upon the 
receipt of a written authorization from the patient.” "* Dr. 
Flaxman proceeds to conclude the ownership '>f the records 
as tho cases have. Dr. Flaxman states: “The medical record 
’ the property of the hospital, but such records are compiled 
and hept primarily for the benefit of the patient.” 

In my oi)inion, I believe the ipiestion of ownership of hos¬ 
pital records can be summed up in Miree points: (1) 'I'he hospital 
is the owner of the oriyinal hospital records, (.?) the hospital 
is only cu.stodian of the information, and (3) the patient has a 
property riylit in the information which appears in the rr ords. 
'I’hus, it is important to note that the hospital owns tho original 
records, but the patient !uis a property right in the information. 

Ovtiicrship of nocntgcnograins 

'I'ho ne.xt topic under discussion also pertains to a medical 
record, but to a specific, rather than a general, record. 'Hie 
(luery is: \\’ho owns X rays, or, to put it in the more technical 
name for X rays, who owns roentgenograms? 

A distinction must bo made between a photographic nega¬ 
tive and a roentgenogram. Jlost of the authorities have agicci. 
that a photographer who is employed to make a negative and 
photograph in his u. ual course of busiin s has no right to 
use the negatives for his own purposes. The theory is that 
there is an implied contract that the photo;rtapher shall not 
use the plates."* However, the situation is (i fferent with re¬ 
spect to X rays. 

X-ray piet\.ees are not pictures a.s the word is used in its 
ordinary and expected moaning, but tho result of the highly 
technical and piofessional procedure of registering on highly 
sensitized and perishable material reflexes of bone stiiutuie, 
organs and foreign bodies lodged within animal bodies and 
invisible to tho eye. The roentgenogram is produced through 

M piaxtiian. Clues in .Moilioal Re :ui<l, 1957 Modu.-il Trial Tcclinique 
Qiiai telly 15. 

'" Ibid. 

Annot 24 AI.R 1120. 
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the use of machines or apparatus of scientific manufacture and 
operable only by roentyenologi!,.s or persons schooled and expert 
in the mauipula^ on of such machines. These m.achines when 
operated give off a form of radiant energy emanating from the 
surface of an electrically excited vacuum tube opposite the 
cathode electrode having the power of penetrating objects im¬ 
pervious to light or heat rays, affecting sensitive photographic 
films, and exciting fiorescence in certain solutions. V'hen a 
j member of the body is exposed to these roentgen rays o\er the 

> sensitized plates, the recordings are manifest on the plate 

through outlines and shadows.”’ 

The roentgenngr. in, thus, is the foundation of the roent- 
I genologist’s diagnosis. Through these outlines and shadows, 

i the roentgenologist can make readings as to whether there is 

I a fracture, dislocation, or any other malfunction of the body 

structure. 

The main difference between a photograph negative and a 
1 oentgenogiam is that the purpose for each is vastly differeut. 
A person who presents himself to a photographer to be i)lioto- 
graphed expects to receive a photograph, whereas a person who 
pro.sents himself to a roentgenologist expects to j-eceive an 
) opinion or advice as to the roentgenogram. Sehlom does the 

I peixson expect to receive the roentgenogram. Ordinarily, per- 

. sons who present themselves to roentgenologists await the 

report from their physicians. They do not .stop, before being 
5 roentgenographed, to ask whether or )iot they are going to 

j receive a roentgenogram of themselves. 

I Among roentgenologists and physicians generally, there is 

I a common UTiderstandi?ig as to the ownership of a roenigeno- 

i giam. A forninl statement of the understanding by a repre- 

I senLitive I'rofessional group is to be found in resolutions 

) adopted in 1920 by the Radiological Society of North America. 

I There it is expre.ssed that all roeiugenograms, jilates, films, 

negatives, idiotographs, tracings or other records of examin.a- 
tion arc the exclusive property of the roentgenologist who 
made them or the laboratory where they were made. It is 
declared that the roe.itgenologist is a profe.ssional man whose 
opinion and advice are sought; ho is not a mere technician 

Martin, Ownership of r-Ray Plates, .16 NY.SJ.M 651 (lO-lG). 
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as A plioto[jraplior, paid to make a ccitaia kind of photograph 
called a loentgonogram. 

The resolutions also state that the fact that a roentgenogram 
was made by a hospital, through its roentgenologist, does not 
alter the situation except that it makes a stronger ca;ic for the 
retention of the roentgenogram by the hospital. The theory 
behind this is that a hosi)ital may make such reasonable regula¬ 
tions as are neces. ary for its efficient management. Thus, if 
any such regulation is, in fa< t, brought to the attention of a 
pa.ticnt or n physician using the hospital, or if he ha.s actual 
knoNvledge of that regulation before ho enters, he is bound by it. 
In addition, the fact that the regulation is posted in and 
about the hospital, or e\en the fact that it has been customarily 
followed for a long time would tend to prove such knowledge 
on tlio part of a patient or physician and to bind him accord¬ 
ingly.'* 

In addition to the Radiological Society, the American College 
of Radiology has adopted certain policies regarding ownership 
of roonlgcnogrnms, for the guidance of hospitals and physi¬ 
cians. ‘ * 'L'hey are as follows: 

1. Roentgenogi'ams should be used for the best iuter(?sts of the 
patient. 

2. 'Pile roentgenograms are the legal property of the radiol¬ 
ogist or of the hospital in which they are made. It iS 
advisable, but not necessary, to mark on each film the state¬ 
ment “Property of Hr. .lobn Doe.” Such a mark is par¬ 
ticularly desirable if the radiologist delivers the films to the 
referring physici.an instead of filing them in his office or 
hospital department. 

3. It should be the policy of the radiologist to make the 
films available for in.-i.ection by the physician who re¬ 
ferred the patient for X-ray examination, along with a 
copy of the report of the radiologist. The best results 
arc undoubtedly obtained when it is possible for the ra¬ 
diologist and the referring physician to confer personally 
when the latter views the films. 


‘“Trosllcr, Ounerdiip of Rociilgonograins and Hospital Records, 88 
American Medical Society 1085 (1027). 

•'•Wl.o Owns the Films American College of Radiology Supplies tuv 
Answer, G7 Mod Ifcj^p 61 (1016). 
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4. If the referring physician, or if the patient in behalf of 
the referring physician, wishes to take the films away 
from the office or the hospital, it should be clearly under¬ 
stood that the films are “on loan" and should be returned 
after the loan has served its purpose. 

6. If the patient dismisses the referring phys.cian and goes 
to another physician, the films and the r port should be 
made as freely available to the second as they are to the 
first phy.sician who originally referred the patient. It is 
desirable that the patient notify the first physician of 
the change and it may be assumed that he has done .so, 
but even if this notification has not been made, the obliga¬ 
tion of the radiologist is unchanged. When the second 
physician wishes to e.xamine the films, it is as.sumed that 
he is doing so at the rcQuest of the patient. 

6. If the referring physician objects to the submi.ssion of 
the films to the second physician or to giving to the latter 
a copy of the radiologi.st’s report, the radiologist is obli¬ 
gated to do so in spite of this objection. If the referring 
physician has pos.scssion of the films and refuses to relea.se 
them, the radiologi.st, whose legal property they are, has 
the right to lake whatow a-tion is necc.ssary to get the 
films for the further benef. wiie patient. 

7. All films should be legibly and permanently marked so 
that the patient can be identified and the date on which 
they were taken can be determined. This is important 
becau.se, under some conditions, a comparison of films 
just made w'ith others made previously may be the crucial 
factor iieco.s.sary to esta.blish a diagnosis or to estimate 
the progress or regression of a disease. 

8. When a medicolegal situation exists, the radiologist has 
a right to refuse to release the involved films if necessary 
for his own protection, except on a court order. 

9. A liberal attitude regarding the release of films is more 
desirable than strict insistence on one’s legal right.s. It 
is better to run the occasional risk of losing films than to en¬ 
gender the enmity of a patient or of a physician by strict 
adherence to the rule which, in the past, has led to attempts 
to make laws making the films the legal property of the 
patient. 



OWNKRSHIP OF HOSPITAIj RECORDS AND ROENTGENOGRAMS 

From the foregoing promulgiitions by the medical profession, 
the roentgenologist or his principal is the owner rather than 
the patient. Thus, the roentgenologist has greater rights in a 
roentgenogram than a photographer has in a photogiaph^ oi 
negative, according t- *’ o stated promulgations of the medical 
profession. 

't’he cases reg rding ownership of roentgenograms, liKe ine 
cases regarding ownership of hospital records, ha\o been few. 
Nevertheless, there is law in point on this subject. 

In Hurley v. Cage, Genesee County, Tkliehigan circuit court 
(1981), the court ruled in favor of a hospital as to the owner¬ 
ship of a roentgenogram. The court pointed out that the hos¬ 
pital sold and patients paid for, not the material that went into 
roentgenograms, but knowleilge and experience.^® 

In a later case, cited in an article by William F. Martin, 
counsel to the IMedical Society of the State of New York, the 
subject of the ownership of roentgenograms was discussed. The 
case came from the Small Claims Court of the Municipal Court 
of the City of New York. In tliis case, the plaintiff was in¬ 
jured by a taxicab. His attorn y rccoitimended that he call 
upon defendant H, a duly licensed practicing physician of the 
State of New York, nefendant il requested the plaintiff to 
call upon defendant S, amdher licensed and practicing physician 
of New York, and one s-pecializing in roentgenograms. The 
plaintiff proceeded to submit to roentgenograms taken of his 
foot and lower limb. After taking such pictures, the defendant 
S was paid for his services and thereafter forwarded the roent¬ 
genograms, together with his written report of his findings, 
intoiqna'tations, opini‘’''s, anri 'iagnosis, to the defendant B. 
A report was then s^ to the .dlorncy who had recommended 
B. Defendant B was i. id, ami the roentgenogram plates were 
still retained by defendant B. Subseciuently, Mr. C, attorney 
for the plaintiff in this case, requested defendant B to turn 
the rocntg>.nogi ams in question over to him as the substituting 
attorney for the plaintiff. I'he iilaintiff also made a formal 
written request to the defendants to turn the loentgenogiams 
over to Mr. C; neither of the said demands were complied with. 

20 Donaldson, Medicolegal Considerations of X rays, 10 Radiology 388, 
C 1 (1932). 
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The court ruled that the i onlyetiograius wore not the prop¬ 
erty of th'* plaintiff patient; that the roentjjenologist was the 
owner of the plates. Honorable O. Grant E.sterbrook stated: 
“It is essential that ’ o (roentgenologist) retain it as a perma¬ 
nent record in support of his diagno.sis for should it be destroyed 
by unskillful handling or loss, the roentgenologist would have 
no means to justify the correctness of his diagnosis or findings 
in the event of challenge to his professional opinion. \V'hat 
the plaintiff sought was a diagnosis of his aibnents and pro¬ 
fessional advice as lo how to treat them to effect a cure, and 
oven though the X-ray plates were taken of the plaintiff’s 
foot and lower limb, they were so taken' with his knowlc'dge 
and consent that they were to bo delivered to his physi( ian 
for his professional aid and use and not as a work of art . . . 
The X-rays are the property of the defendants in the absence 
of an implied agreement.” 

It is quite evident from this lower court case and from the 
medical profession’s promulgations that the retention of posses¬ 
sion and ownership of all of the X-ray films made in connection 
with professional care rendered to a patient is a matter of 

' remo importance to the attending physician. It is, of course, 
always desirable to have the films available to meet any future 
needs of the patient, whether professional service is rendered 
by the .same or another physician. In the event that another 
physician is sub.stituted on the case, copies of the X-ray reports 
and/or an opportunity to .study the films taken should routinely 
bo given or allowed.’^® 

Certain inferior courts, small claims and justice courts, have 
placed twnership of X rays in the hands of the patient, t.aking 
the films from the possession of the physician. These holdings 
apparently are not in agreement with the rea.soning that when 
a patient s'’■'mils him.''elf for a roentgenogram he is merely 
cojitraiding for advice and an opinion, and not for the ownership 
of the negative. Whenever and wherever decision or statute 
makes it advisable and necessary for the physician to protect his 
right to possession of X-ray films, it is recommended that the 
patient’s agreement to that end be required. The following form 
might be useful. 


®' Infra, n 22. 

*®Rogan, Doctor and P.aticnt and the I. w, p .33 (2nd Ed 1949), 
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ORDER FOR TAKING OF X-RAY FILMS 


Date-- 

riace-- 

1. I y.oroby ortler the taking of X-ray exposures and films 

of parts of (lie person of-as follows^-. 

2. I agree, in part ccjnsiiloration oi Dr. ^ s under¬ 
taking to render professional service (o the person named above, 
that all .such X-ray exposures taken and films made by Dr. 

- - or by any other jm'son at his request, whether or not 
paid for by the umh'rsigned.'f^iall become a part of Dr. s 

professional records and shall iie subject .solely to his conirol 
and disposition. 

3. In addition to the foregoing, I agree to i)ay charges m 

the amount of §- - for services rendered pursuant to this 

order. 

Signed- 

Witness- 

'I'he next case to be discussed is evidently the only one in 
width the (piestion of owneivship of X-ray films has been di¬ 
rectly decided by a court of appellate jurisdiction. The case 
is McGarry v. J. A. r.lercier Co.,= ’ which involve^ a suit by a 
physician f<jr services rendered. One of the delend.a7its em¬ 
ployees, IMiller, was injured in the course of his employinent. 
i’laintiff was engaged by the ilefendant to give the injured 
employee professional care. Defendant declined to pay the bdl 
when luesentod. Defendant in the suit seeks to avoid payment 
because the plaintiff refused to deliver to defendant for use ’ y 
other iihysicians X-iaiy' negatives which plaintiff had taken in¬ 
cident to treating Miller, although plaintiff was willing that 
the negatives could be inspected by other phy'sicians if not 
removed from the plaintiff’s clinic. 

The court laid that the plaintiff was fully justified in re¬ 
fusing to sarrciuler possession of the X-ray negatives. .Justice 
North stated: “In the absence of agreement to the contrary, such 

= 3 McdicoU j.H Forms with T.oe'al Analysis, p 9, Law Department, 
Aiucriean Mi.’ilical .-Vrsoeiation (19(11). 

= “ MeCai.y V. J. A. Merck r. 272 Mich 901, 2C2 NW 200 (1035). 
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cian or surgeon constitutes an ,,msc noga- 

record in the particular case, and , ^ incident to a 

lives may e.nbody and preserve nn.cb of 

physician’s or case record made by a 

of the history of the case as . • fiom 

physician or surgeon. " ^ course of diagnosis 

microscopic slides of h-u'dly be claimed that such 

or -.rcalinB a patient, but't„r a 
slides were the property of the palici t. * n n V i-iv ncira- 

malpractice auit asainat a 
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as Ibid., p 297. 
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MEDICAL DIAGNOSIS: 

OUR RIGHT TO KNOW THE TRUTH 


The 7mtK <^an Hurt 


1 GKNTi.v.MAN,” saicl Dr. JMin M. BIrnic in the New 
/u Enghnid Journal of Medicine, “is one wiio has 
t more regard for the rights of others than for his 

-'C J'-o\vn feelings, and for the feelings of others than 
for his own rights.”^ Disraeli, bemused by the troublesome 
problem of truth-telling, put it this way: “A gentleman is 
one who knows when to tell the truth, and when not to." 
His diplomatic impulses served him better than the cynic’s 
who obseived that “a gentleman is one who never unin¬ 
tentionally hurts the feelings of others.” But Dr. Birnie 
meant, presumably, that the gentle person is one who avoids 
saying anything that needlessly hurts a person’s feelings. 

The issue over truth-telling in medical diagnosis and advice 
raises the question, therefore, whether doctors can be “gentle¬ 
men’’ and at the same time meet their obligations to the 
patients under their care. What, to be quite to the point about 
it, is the duty of tb'* physician in sharing his diagnosis and 
prognosis? Is he under any obligation morally to reveal his 
findings to his patient, even if it hurts to know them? Has 
the patient, in his turn, a right to e.xpect the truth? Or are 
we to accept the bold claim by Dumas’ licroinc in Camille 
wlio dcclarcil, “When God said that lying was a sin, he r ade 
an exception for doctors, and he gave them permission lie 
as many times a day as they saw patients”? It is an ok. and 
perennial problem, giving cause in every age to complaints 
against doctors as masters of eiiuivocation, complaints some¬ 
times made with great hilarity by a Gregory Glystcr.* 'I’his 


' 305.1126, "F.tliics for the D>>:tor.** 

Dose for the Doctor; or, the Aesculcplan Ijxhyrinth Explored tn a Series 
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is the kind of question in people’s minds ■.vliieh popular 
interpreters never undertake to clarify. 

We have already set forwaul the p emise that moral status 
(our ethical integrity) depends upon two things at least: first, 
freedom of choice, and, second, knowledge of the farts anil of 
the courses between which we may choose. In the absence of 
either or both of tliese things we are, in the forum of con¬ 
science, more like puppets than persons. I.ickiug fi.edom’ 
and knowledge, we arc not n, ponsible; we are not moral 
agents ( personal beings. We have pointed out, fuithcrmore, 
that mankind is constantly growing and gaining ground both 
in knowledge of life and health and in luunan control over 
them. This is, indeed, the s.une as s.iying t! it the means to 
heightened rnor.d st.Uure are available. The .ippeal of moral 
id< alism is that we t.ike advantage of every opportunity to 
grow in wisdom and stature, that sve atsnme our responsibil¬ 
ity; In short, that we act like human beings. As far as medical 
care is concerned we can only repeat what we said above: 
“Without their freedom to choose and their right to know the 
truth, patients arc only puppets. And there is no uv ral quality 
in a Punch and Judy show; at least, there is none in Punch or 
Judy!” 

Dr. Ibrnie’s dilemma was a real one. Sometimes the doc¬ 
tor’s discoveries arc a.jqialling. To whom, then, shall he give 
his lindings.'’ As a gentleman he hates to hurt Ins patients’ 
feelings, to depress them, or possibly to drive tliem to de¬ 
spair. When tlic liuth about our health is a bitter pill to 
sw.allow, known as yet only to the physician and perhaps not 
even suspected by those who put themselves in his hands, 
he will of course have compassionate regard for their 

of Ir.s//uitior.s to Apoth^c^irleSt Drug¬ 

gists and Ch^mifts^ tr.tcrsperifd u i:h J taiicty of Klsihle Anecdotes Affecting the 
Fnctdty. InSifAcd to the College of U'igs, hy Cregory Clyster^ an old graititloner, 
I-on(!on, 17S9. In llic Warren Cotlrcfion, Mrdic.il Schof)l library. 

* Dy fitcilorn wc mean physical frccrls^m, wh.at wc can i!o; i. jl moral ficcvlum, 
referring to wliat wc r: / do. 


morals and medicine 

^clinys. I‘or tins reason—a perfectly understandable onc- 
Dr. P.,rmc concluded that “in hopeless eases, it is cruel and 
harmful to tell the patient the truth,” and even if the doctor 
tells some member of the family it wil' be ncccssarv for both 

to he hhe gentlemen.”* It is a hoary old problem of con¬ 
science in medical • are. For our purposes we may attempt 
to explore It by posing two epustions between which to 
shuttle back and forth. They arc really obverse sides of the 
same coin, but they represent two distinguishable issues in- 
volvc. hirst, h.-s the patient a right to know :hc truth about 
himself. Next, has tl c do. tor an cblig.uion to tell it? Most 
of us upon occasion arc patients, but only a few arc physi¬ 
cians. Ihe discussion, therefore, will naturally .tnd properly 
tend to emphasize the first viewpoint and its oitesrion, 
namely, the pmr.nt’s right. 

If the doctor is thus obliged to tell (he truth, what dif¬ 
ference svould it make if the patient is not sure he wants to 
now It, or if he actually does not want to know it? This 
question raises a matter of almost crucial importance for 
psychotherapy, and even for die less pathological areas of 
rhnical counselling. An<l (most .lilficult of all) what if the 
ooctor cannot know whether the patient wants to know? 
Is there a valid principle of therapeutic reservation when it 
comes to truth telling in medical diagnosis? Very rood 
reason would have to be found- better, at least than has ever 
been brought foiward-to justify us in avoi.ling the answer 
that follows from the premise that our moral st.itmc is pro¬ 
portionate to our responsibility and tliat we cannot act rc- 
Tonsibly without the fullest possible knowledge. The patient 
has a right to know the truth. We arc morally oblip.itcd to 
pay others the rights <hic them. 'I'hereforc a doctor is ob¬ 
ligated to tell the truth to his patient. He orr/er the patient the 
tuith as fully and as honestly as he owes him his skill and 
enre and tcclir.icnl powers. 

* nirnit, op rir, same place. 
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Wc have already expressed the view that “a person-ccn- 
reJ approach to illness is superior to the problcm-ccntcicd 
approach.” To suj port it we quoted Dr. Francis Peabody’s 
thesis rh.'t “one of the essential qualities of the clinician is 
interest in humanity, for the secret of the care of the patient 
is caring for the patient.”* What docs it mean to care for 
somebixly ? The mere business of taking care of a person may 
be entirely a itiattcr of elTicie.icy, and qi'itc impersonal, as 
many of us have discovcrctl by watching the ministrations 
of a vny y(jung or very bored nurse (or waiter, clerk in a 
store, barber, or dentist). Caring for a person, on the other 
hand, is a ilecididly moral relationship. I hc phrase “care 
for” has even come in popular speech to mean love or highly 
affectionate regard. It means, of course, that we have a care, 
a sense of concern. A man is saiil to care for his wife, and 
that means vastly more than providing for her physical needs; 

• it m< ans a lot tuorc than offering fuel, shelter, f<xxl, and 
clothing. It means, indeed, that he l.as an altitude of respect 
ami solicitude towards her in all things. So should the clac- 
tor’s attitude be toward his pati< at. The suffeier is not just 
a case of pneumonia or pyloric stenosis or peptic ulcer; the 
patient is a person, \ iih feelings of hope or tlespair, of pur¬ 
pose or defeat, of loneliness or fraternity. The patient is not 
a pioblem; he is a person with a problem. 

Frotn the point of view of morality, we might look at this 
<picstif)n as it would be seen by Mai tin Ruber, plillosopher at 
the University of Jerusalem.'’ 'Ihcre is, as Buber points out, 
a radical difference in a man’s attitude to other men and his 
attitude to things. In the one ease we arc related to other 
pciuins, like oin elves, to another sulijeet, a thou. In the 
other ease we .no lelated to objects, to things, to its. These 
arc the two attitudes with which we relate ourselves to what 

® Sec eh. I, n. 13. 

*/ and T/jom, trails, by R. O. Smith, lulinborgh, 1037. CA. aUo by the same 
author, F^furrn .'fan urtj .1, New York, 19}?, | p. 1 So, itS-iU5. 
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is other than ourselves. A floctor’s puient is a person, a thou, 
someone with an integrity and < moral cpiality of his own. 
P lationship to persons is a moral experience because persons 
are responsible (they can respond). Unlike things, they can 
say “yes” or “no.” 'I'hcy have riglits, (.-specially the right 
to say “yes” or “no” in response (in 1,'cing responsible), the 
right to self-determination, the right to be themselves, to 
choose; in short, to be a t''Ou and not an it, a subject and 
not an object.' 

The ethical importance of this distinction is plain enough. 
We have rca oned tints far that the moral stature of men 
and women is directly proportionate to the freedom tb.ey 
enjoy, that their freedom to choose is, in its turn, propor¬ 
tionate to the control they have gained over their alterna¬ 
tives of action and to the \noii'lcd;^e they possess of the 
uhernatwes open to them. If a paticiit is simply an object 
of medical treatment, who submits w ithout any knowledge 
if his condition and its prognosis, that patient has ceased 
to he a thou, has become an it. He is being manipulate-^ as 
a thing, not met and accredited as a person. He has lost his 
place in the forum of conscience; he is deprived of responsi¬ 
bility and therefore of moral status. 'Hiis is the ethical impli¬ 
cation of the belief that physicians ought to serve according 
to the demands of a person-centered rather than of a prob¬ 
lem-centered approach to the patient’s sufFcring.’ S-imelhing 
of this philosophy o' practice is surely working like a leaven 
in the medical schools and in the profession itself. It w'as a 
common feature of the work of tlic old country doctor, even 
though his role has been somewhat romantically colored 
from time to time. When medical tei hnology and urbanism 
had not yet outmodcil the practice of medicine out of a little 

^ 1 his Hlilnjjici! thrsii in one of Ifs Himen^Ions is a refrcsltlng rrf*.>i»nulatl'.>n 
of Kant's olj axiuin: so jlI as to use !iuinanity» both in your own person and 
in others, always as an end and ncxrr as a means. 

* T he do<.tor must do both things, however, for a!l the synijuiliy iu tlic world 
wdt not coir.ptnsatc for a won*; diagnosis. 
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blai-k bag, It was psyclioloyically risirr to maintain a stron? 
personal factor m the physician patient rclationsliip. The 
< angers < specialism, in this regard, have stimulated c/Torts 
to ratovci tlie hnmm values of general practice, as we may 
see m the experirn. ,ts T the I\:t<T Rent Brig!,am [lomital 
and the Harvard .\feuical School in teaching “integrated 
A, Dr. Henry M. Pox, .lirccor of ,l,c 
/The pendulum uh-h has swu ig so far from rb.e personal 
tntercst of the country doctor to the more d,.iached attitude 
of tlie specialist is now swinging back to a iialfway mark 
maintaining the good features of each.’” In public reports 
of tins study It IS significant that one of its features receiving 
.special attention is an elTort to iliscover whether the patient 
■v eels more mformation to relieve his worries or his wonder- 
in* it wn.Tt is 

“What Is Tiuth?” 

lo say, however, that the doctor owes the truth to his 
patirnt eoes not altogether cover the groun.l of conscience 
nn. isc.l. hirst of all, we ought to recognize that this risdit 
o know the truth docs not apply to ail truths. There are 
secrets ^ others, for c.xample, to which few if any of us have 
any right at all. iMulhcrmorc, the clasdc question put by 
date^to JcM.s “What is truth.?'’ can be applid to the prob¬ 
lem oi medl. al .liagnosis and tiutli trllinn.” As Ril itc’s (iiies 
t.on seems to have been intended to suggest, none of us has 
i>ci cet knowledge; also, the human intelligence with which 

w 'VC have is not 

inf.dholc. Civ-n a ..ocior’s willingness and desire to re.spect 

me patients light to know the t.iiib, how .shall he convey 
It. few . an he be sure} In the tradition of ethics and moral 
1 K'olop- m Western Christendom it has generally been 
'd that truth is of two kinds, logical truth an.l moral 

Su-i,Ly lUrJJ, J,i)y ,5 

” JiAn 18:38. 
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truth. This distinction appe.ns to have consiclcrnblc bearing 
upon tlie probh’in of truth telling as between physician and 
pitiei r. I.ogical truth (or accuracy) is the correspondence 
of oulv/ard or verbal expressions to or with the matter which 
is the subject of the < xpression. Moral truth (or veracity) 
is the correspondence of the outward expression given to 
car tltouglit, with the thought itself. Accuracy, in other 
words, is telling the truth as it actually is, at least as far as 
our knowledge of it goes; veracity is telling the truth hon¬ 
estly and not withholding or changing or obscuring a part 
of what we believe to be true. 

Wh en it comes to telling the truth, we can never be sure 
that ', e know it, nor can we always be sure that we convey 
it as we do know it or believe it to be. Our modern sociology 
of know'cdgc, and p.sychology with Its new’ understanding 
of tire subtl.tics of cmamunication and the rol of the un¬ 
conscious, have humbhal us a great deal about our capacity 
cither to grasp or to convey the truth. But these considerations 
are only cautionaiy; they have to <lir only with the negative 
defects of truth, due to human limitations, not with positive 
injuries to the truth, due to willful dictortion and sup¬ 
pression. Problems of morality or of conscience in connection 
with truth-telling arise only in the case of moral truth 
(vcra>liy), tcjt with logical tiuth (accuracy). 

It is presumed that inaccuracy or error, in the case of 
medical adsice or in any other area. Is unintentional and 
therefore by definition entirely outside the forum of con¬ 
science. In short, as far as morality Is concerned (although 
not so far a" science is concerned) what is at stake in telling 
the truth ‘s, precisely, honesty. Dr. John Homans once pro¬ 
tested, “There ran be no universal rule to tell the brutal truth. 
And the first and best reason for not telling the truth is tlic ^ 
impossibility of being certain what the truth is.”'* But this 
admilteil fact is loo often a red herring, dia vn across the 

IV.** Care o' the Patient lioul the Sur^i;^n't Stan ’^oint^ HD^ton, 193^, 
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fnil to confuse conscience, since it hears only upon the piol>- 
Icin of accuracy, not upon tlie prohlcin of honesty. Indeed, 
a part of the truth which tlic doettar owes the patient is just 
that: that tlic doctor cannot be ah '-liitely correct. After all, 
doctors, like their patient', have to 1^ prep.ircu to meet friis- 
tr.-tion through knowledge, 'fheir very science often gives 
them an insight into hitter realities which W(auld leave the 
primitive medicine-man, \vl o could not know, rcasonnhly 
linpefnl. To take refuge in fmitude to avoid rea.lity is »jnly 
a sopliistic.ued form of c'c ipism, when it is used as an ex¬ 
cuse for d< patting from htanesty. No; the (jucstion before 
us really is: arc we ohliged to tell the truth as we see it ac¬ 
cording to our best It^nowled'-e? Tor this very reason it is a 
matter of simple justice hat the law docs not reciuire a physi¬ 
cian to he responsible for errors in juilgmcnt, or to possess 
any unusual skill oeyond the twerage. 1 Ins is the principle 
of law und' r wliii h cvciy issue of profcssitanal responsibility 
is adjudicated. Iiulcfcciihility of the person -whether in 
knov.ledge, skill, or strength—is asstiined to be otit of the 
tpic-siion. Therclore, to deny the obligation of tru'h-tclling 
by pointing to human limitations is neitlicr here nor there. 

St. Augustine said a lie is always and necessarily sinful.'* 
Thomas Aciuinas in the Miihllc Ages said, “A lie has the 
character of sinfulness, not only from the damage done to a 
iuighb<ar, but .il o fiom its own inorilinateness. . . . Aiad 
thcn.fore [he cciieludcsl it is not lawful to tell a lie to de¬ 
liver another from .my danger whatever.”” It Is true that 
vSt. I'homas went on to say, “It is lawful, however, to hide 
the tiuth prudently under some dissimulation, as Augustine 
says.” out this icfercncc to St. Augustine’s opinion (in De 
nicndatio, i) that we are permitted to .ell an obvious, joking 
lib, deliberately shown to be such by one’s tone of voice and 
manner, iloes not alter tlic principle at all. For such lying 


h'l.chiiidivn^ iS; /V mc*ida.lo. ^.21. 
Sutntiiii ihcologkd, it.-ii.i 
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is irgitiiTintc since, after all, a lie which advcitiscs itself as 
such is no longer really a lie. Or, again, a lie which is of the 
nature of evident fiction is not a real falsehood. Also, there 
arc times wlien, as Jeremy Taylor put it in the seventeenth 
century, “we may lie to c ildren and idiot'” '^c tells of 
how one Hercules of fiaxunia, ;i medi' nl ine.rr' saved 

the life of a madman who imagined himself to he . lijah and 
refused to take food, by scmling him a “fellow dressed like 
an angel’ with the command to rise and cat.” ITere, in this 
patient, was a lack of moral capacity or responsibility. Such 
sufferers are, in this respect, like children who arc irresponsi¬ 
ble through inexperience, and like idiot who lack moral 
cap.acity through me ntal deficiency, 'fhey -c not morally 
rcsponsi!)!c agents. Rut adults, as Taylor himself insistc.l, are 
persons of responsibility. Yet lie explains willaout protest that 
in his day to lie like a physician” was a complimentary re- 
n.aik. It is also interesting, in this connection, to see how 
the aiilnor of Holy IJiing and Holy laying 'vas entirely 
ready to r'rmit a doctor to lie to his patient, even when 
dying, whereas he would have been morally outr.age 1 had a 
ptlcit lied to the same patient! The sacrament of extreme 
unction .. 11(1 last Confessions arc practices v, liercby ministers 
of religion demonstrate that they do not scruple to let the 
dying or ilie seriously ill know the real situation. Here again 
is that curious and persistent assumption (working like ati 
ethical termite) that the doctor is dealing v.-Ith a body, a 
i.hysical thing, and that he therefore has'no mor.d obliga¬ 
tion to the patient s personality and spiritual integrity.' It 
assumes, at least, that the doctor has none compared to the 
obligations of a pric.st or p..stor on the spiritual level. Rut 
frcim :my view except the crudest materialism, the physician 
is jiKst as r. .ponsihly related to the pati .mt as a mfl«v.; subject 

Vuctar Dul'ititntinm, iii.1,5; 1.5,g, pjr. jg. • 

^'Cf. 3 I ’rjticl (tifa-iission in K. E. Kirk, CotiscU, ■ ani Its rroMcmi, I.onJon, 

1957. p. I 2 J. 
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as any priest couM be, for the spirit and the bo^ly arc one. 

In onr day doctors coinnionly act according to Taylor’s 
latitude.” 'i'hc ind' cision and evasion over the n.iturc of a 
lie, wliicli we all have felt and fought with, is seen in the 
public words of one practitioner, whom we shall leave 
iinii'cntificd even though his statement was put of a lecture 
to medical stu<lents; “Pcasonally, I can, I tl ink, truthfully 
say that in a praa ticc yf forty years I never, as far as I can 
remember, found it necessary to tell an outright lie to a 
patient about his condition. T.aciful and skillful cxplan.i- 
lions with their if’s and .ukI’s, sitle Issues and suggestions of 
possibilities, always suiriciently befogged the issue, satisfied 
the patient, and left my conscience unscared. A sick man 
is not a well man a.ud what would be injudicious to say to the 
one is often swallowed with aliiKrst a real relish by the 
other.” Here, in these loiluous tcims, arc all the involutions 
of our problem! 

From the eailicst tint’s. It has been argued that a lie is 
not a lie if there is a just cause for It. Among such just 
causes men have included self defense, military necessity, 
and even /cal for Hod’s honor! The kindly obi Jesuit of 
the Pioiiiu'iiil Lc'Urs w.is no purely modern { henomcnon. 
Pious fiaiids, mli.icle stories, false decretals, bogus relies, 
and the like arc an early .md common story. C.rrdinal New¬ 
man felt that the majoiity of chunli moralists had by tlieir 
defense of falscb.ood fer c\niui jiisla further impaired tlic 
('Iluistian’s sense of truth.” Tlicologians argued that since 
faith nccii not be kejrt w'th a tyrant nr a robber. It Is still 
less to be kept with a luiatic who kdls the soul. Gregory of 

A IcMtlinj Oa'.liullc inarjlist s.iys, “A <! ■'.istoai is in 

ainon^; in.iny t-xViy the ciut-tni »!rcclvlng their pa’* rils nVout rheir 

contlltion so cfTewtively tint they <hp cut o( life uiih' Ut rt jli;:ir*g th.il they arc 
dying.” H. J. Connell, Morals in tolilics and rrej^ssionst Wcvtniinster, N(d., 
P- >22. 

>*/'rpc/o^fi •/Vj //•.!» New York, 1865, 291 ff., eu.. p. 300; on the piiuciple 
«»f Cufruffio ■jpfii.:i dt f'c. flnu he irpiuvcs t!.c .i.nj l.ihil'o.u of the t‘suivls am! 
their tc .:iofny of rnith. 
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Nyssn, Origcn, and most of the later Fatliers even argued 
tliat Ljod lu'niscif used deceit in (Kading \vit!i Ids <:ueiuy tlic 
Oevil. lie did so, tlicy said, by olTering Idiu Clirlst’s soul 
in cxcltangc for die souls of sii.iul n.- n, knowuig all the 
time that the Devil could not !{ccp the ransom paid him, 
since the soul of ('hrist was sinless and woultl toiture tlic 
Devil unbearably. Some Christians In the [last h.ive trigtl to 
dcfci the lies recorded In the bdde. Siivc the Hible gives 
n ijic c or less outiight ct^ndcnii' itiiin i f lying in ceitain 
^ assages, these attempts hav'e usually bei ii made to prove 
that the lies were not really lies at all, and thus that they are 
loniounable to the tlicory that there is no Internal contradic¬ 
tion in Holy /vrlt. lliey have wi’\en some marvellous 
roMinicntarics on Rahab’s lie, and that of the nddwlves in 
F.gvpl; on Jehu’s sacrilegious Rial-worship In order to 
slaughter tlie Raal worsliipers; on David’s trickeries; Jacob’s 
deception of Is, ac; Abraham’s lie about Sarah and hers to 
the angel. The opinion condemning lying, ijuoted above 
from St. Augustine, was written as pait of an answer to 
.St. Jerome’s attempt to explain away the statement in Caha- 
ilans 2‘.ii that two saintly apostles disagreed and struggled 
against each other over the question of eating with Ceutilcs. 

I aul .iccuses Peter of being a sycophant and a weathercock, 
hut this conti.idicts the .aceuunt in Acts of a harmoriiins 
meeting of the apostolic eouucil. St. Jirotue, following 
Origen’s lead, had ugued tliat Peter engaged in one dcliber 
•ate lie (he only pret. ndei! to reject the rornpany of Gentile 
and Paul in two (lie only pretended to condemn Peter, an 
his account to the Galatians was a falsehood to avoid annoy¬ 
ing the Gentiles).’* All of these were perpetrated in order 
to eliminate the Jcwlsli lestriefions on Christian eating habits. 
A contradietion In the Seilptiircs was 1 < .keil upon as far 
tuorc unnesiiahlc than a reputatuan for lying in the apiistlcs 
whose activities they recorded. 

A. Iliitory of Dc ^r 7 ja, n. i. 
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Ai.lu.illy, ilic l?ih!c lias no (■l''ar ntul cnnsisfcnt loacliing on 
ffic (’ucsfion of f.iKcIiootl i xplicitly, even rhougli t!ic spirit 
of rlic Wis.lnin !it('f..rnrc in the Old T- st.iinciit (cspocially 
110’ I ills) and a couple of Pauline verses are clearly aijainst 
If. f.ying was a bcsciiinic sin fioin Jacob oiu.ards. In rlic 
Coiniiv:ndincnts it is perjury '.vliieli i> foibidden, as v.e can 
sec ’n tlic penalties provider! in Oeuterononiy 19:51, and 
ealiiinny as S'.ell, to jndye by Isxcilus .’5:1. The passage in 
■I.cviticus 19:1 r, “Ye sliall not steal, ncirlicr de;d faUely, 
neltlu c lie one to another,” has to do with coiuracfs and fair 
tl< alinj in cvchanije matters. Tliere is no ouiri;pit ciindemn.a- 
tion of lying in the Bi aiiiiules nor in the Sermon on tlic 
Mount, althougli the v.hole r dios of the Ch^spel is alien to 
Ijing. In die houilh (lospel, the saying, “Ye sliall hnow 
die fdiih, itid the tiuili shall lu he you fue” (.S:32) refers 
to a ^ utiiular imth about (lod. Paul . ablishes hom sty as 
a sectarian or brother' ood virtue in ('olossians 3:9: “I.ic 
not to one another, seeing that you have put olf the old man 
and his deerls.” I he story of Anaiiias and Sapphira (Acts 
5:1 0) falls into this latter class. There muy be a broarlcr 
application in mind when St. Paul says, I'^ hcsi.ms 3:^5, 
“y/Iicrefnre putting away lying, speak every man truth with 
his r>;ighbor; for wc arc members one of anotlier.” In any 
rase, rheeption has consistently been held (in the abstract) 
to be^a fault against virtue, ami no inor.d.ist has ever at¬ 
tempt'd t'j defeiiil t in [ninci’Je. 

h Ignorance Bliss? 

Iiicic are i<'any ways by which a physician ran dcccdvc 
his patient, cither by nu representing the farjs. as he sees 
tiiem or by withholding them. Our opinion is that in cither 
case such decejitions aic moially speaking unl.iwful, being 
acts of theft becavisc tlicy keep from the patient what is 
rightiully his (the tiuih about himself), or acts of injustice 
her.,use they ilcuy to another what is his due as a fice md 
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responsible person. TIic mo"'; ilrnm uic ease of conscience In 
ncdl' tl diagnosis and truth-telling has to do, of course, 
with the p.'.tki.t wlio Is found to be tlic victim of a possibly 
or prolrably f ilal disease, or one for wh.om no hope at all 
can be held out. In medical practice, as a matter of fact, 
tliere arc many other diagnoses that entail sadness ecjual to 
or greater than the saahicss that Is caused by the malignant 
neoplasms; there are such conditions as brain damage In 
babies, leading to spastic paralysis, canllo-vascular diseases 
with poor prognosis, and the like. Yet even in terminal 
dIseas s the reaction of patii its to the truth is varied and 
unpredictable. Dr. I'rcil C. Sbattuck relates that one cancer 
patient, a cbcnfnl businessman, never smileil again after be 
was told the truth, apparently crushed in spirit, but another 
patient, fretful and troublesome, who complained constantly 
at the discomfort, pulled bin If together and she ved great 
courage anil moral vigor to the last.*'' Experienced ; astors 
can tell of cp’sodcs wherein tlicir own faith has been deep¬ 
ened by the hiith and assurance and joy svith wliich terminal 
patients faced death, s.Miietimcs over a long period, and In 
some cases not until they were made fully aware of the tnith. 
But fear of tlic Iriith is very strong lu many people, includ- 
ing physicians, and this fear accounts for tlie fact that from 
ancient to modern times no universal or local code of medical 
ethics has ever attempted to regulate the doctor’s conscience 
In matters of truth telling. I'lic frrst code on the t.ahlets of 
Hammurabi, aoSo n.c., saiil nothing ahorrt it; the confessors’ 
manuals of the Middle Ages dealing with the rules of slirlv- 
Ing surgeons and leechcrs said nothing; the latest code of 
the American Medical Association, by Its sih nee or 'qnlvoca- 
tlon, leaves the whole thing up to tire individital prrrctitioncr. 

Suppose we turn for a moment to the opinion set forth by 
Dr. Ricliar d C. Cabot, who was for so many years a iilrysiclan 
aird teacher at the ^lassachnsclts General Hospital. As Pro- 

’'Mcifical rthjfV ,xt Western Roerve CoMrge, Apr, 2$, ijjoS, 
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i< ss<ir t)f oocial I'.tliics in ITaivaiai University and Lecturer 
in Pastoral Care at Andover-Newton 'riicnloolcal School 
ind at the I'piscopal 1 h.cological School, Dr. Cahot fo!!o;ved 
Ins art and his conscience wlicrever they toerk him, into 
hosi itals, lalroratorics, social agencies (lie was Pre ident of 
ilie National Conference of Social Work), and 'nto tlic 
laliyrinth of morals. In the last of his hooks to be i •hlishc.l 
{Honesty, in 19,0) he included an enlightening chapter on 
IToi Lsty and Dish<)iiesty’ in Nledicine.' After .a long life 
I f lUi dical service and the most consta.nt moral concern, he 
wrote: “As a young physician I tried the usual system of 
lienevolcnt lying from 1S93 to 1902. About that time a bitter 
e.\peiiencc I'onvinced me that 1 liould not be an .unatcur liar, 
.111 o< < asional, phila.nthropie liar in mcdit me or in any’ part 
of life. I swore off and liave been on the water wagon of 
medical honesty ever since.”” 

fn another work, written some years earlier {The hhciuiing 
of Right nnd Wrong), Dr. Cabot put the matter along tliese 
lines: ITo'.v can wc ever be sme where a conscientiotis liar 
will draw the line.? It appears to me, therefore, that the 
(loctrine that it is sometimes light to lie can never be ef¬ 
fectively aso rted. For rnir hearers fake notice, and so make 
lucfTective our subseiiuent attempts to lie. I leiall a sick man 
who oidcreil his physician i . v< r to te ll Iiim the tnitli in case 
he sliould be sciiously ill. Picture the state I'f that sick man’s 
mind when later he hears his physiei.in’s reassurances. ‘Per¬ 
haps he re.illy doesn t consider (his sickness a serious one. 
'I'hen lie will be telling me the truth!’ How can the sick 
ii’an kno>v.^ If he a‘'ks the iloctor whether he consid< is the 
disc.isc SCI ions and gets a neg.itive answer, how is he to in¬ 
terpret that ans'.s’cr.^ If the doctor did ettnsider the disease 
serious he ’.sould also have to say ‘No.’ llis words have bc- 
<ome mere wind. No one can interpret them. Ilis ri’assuring 
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manner his snylcs, liis elicciiny tones may be true or t!iey 
may be lies. Who can s.iy.? . 

“Suppose the .liseasc roines to a point whicii .Icinands 
operation. Hut to mention operation is to let the patient know 
ihn his trouble is serious, and liat is forbidden. Shall rlic 
tioctor therefore let the operation go and let the patient net 
worse. Whatever he does or says his patiei.^ has grounds for 
fc.aring the worst. No reassurance can be taken at its face 
value. I he most trilling ailment must be uispcet; good news 
may always mean bad. 

f-Tcic tlicn IS a self-enforeing moral law. ‘ I'hou sh.alt not 
contess to a be lief in o<xasional lies.’ 

Dr. Cabot then goes on to point out that if you r/o ;w^ 
ailmit that ycujell eonscie. lions lies, yon m'kc yourmlf an 
nneonse.entious liar. “For tlic very conseieuiiousness of eon- 
SCI. ntious lies depends on their being known to be cveeptions 
to tlie lule. No one can be a tmivers. ’ consei. ntious liar.” I fc 
w.as in his own way, reaching tlie view pm h.ng ago in an 
old German proverb, U^cr dnr.nil Hint dem man nicht 

und yrnner uuch die War/ieit spricht (Ire who onre lies 
IS ncv( r believed, even when he is telling the truth)."’ 

, A good example of ihe dilemma 1 ere is to be found in 
t re newprpers of Febaiiaiy 19.23. 'I'hc prize fighter J. J. 
Coroett had died of cmeer, and The New Yo>{ T'i> •• ran 
tlw story with tliis he.idline: “I'x-Champion Suceum; , lere 
to (.ancer. He believed He Ha.l Heart His, ase.” Suel, was 
the conscientious lie with which Gentlemen Jim’s doctor 
had let him hvc out his last days. However, other rloetors 
soon began violently to protest the open puMication of the 
. eccption m a news story, one physician , anplaining to 
1C editor that several of his own patients with heait iliseases 
were 'vjid with fear that th. y too really h.a.l cancer of the 
liver. G. K. (dicstcrton in his l ije of Brownl.ig said, “^^rs. 

"-'Sew York, 19,J. pp. ,i5- ,Z8. 
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^lowninjj was biiiiijuiidctl by tliai most [loi'oiious ami ijC- 
nil atmosplicrcs, a iiK’dicnl ntmosiilicrc.’”* Wc caa 
!»c tbniiVfnl that jjrrat strides have 1'Ccn mada: in l' past 
rcMliuy towards huuiani/.iny the sirk room ''j’d i!'e Iio.pifnl, 
blit there will always be an element of dei^r,’ hiion in it ns 
long as sensitive and self lespeeting patients have reason to 
suspe'i I that the-y arc 1)' "ng lied to by tlieir incelieal seivnnis, 
no matter how kindly the motives may lie. 'ruiih lelling 
is essential to any peTSonal, thon-thoii, i.luionslip; jitst 
as essential as love, isga'/e, solicitude. 'I he two go togillier, 
tiust and truth; they reipiire and presuppov: each other, 
rani’s phr se (kphe-aans .1:15' , “ peaking the auth in love,” 
applies lait only to our giowt i it, Cluist but 1 > o't growth 
in aU iclatannships higher than / 'f. On a broads r s> 'e in the 
body polifie, it is vital to our .vhole d( luucrat’.c ideal. Cmv- 
erntnent of, by, and for the people is e d/ a '.yth unl.-ss 
it adheres to the prim^ile tlu.t hun an 1 rings U't and re¬ 
spond on the Ivasis of wTt>mhey knots’, mt on wh it is con- 
ee.ded from them, 'i'bere is no res[ionsibi!ity once knosvhdgc 
is denied or subject to cheating. 

’I’liere is iucsc.ip.ibly a ;1 versive result of occasional lying. 
It m.ikcs no real diffen .ice whether it is pcipcliatcd by a 
direct commission of an imtintli, or indirectly tluougli ibc 
omission of a trutb. L)mg troubles the waters of hum.m lela- 
tions and lakes aw.iy the one clement of inuin.il iiust with¬ 
out which medical [iracticc hccoincs a m.mipulition of Ijud.ics 
lather th.m the care of and for persons. 'I he .issurnption made 
hy the physician, when he has tlic prcs: 'n>'t:on to .viilihohl 
the ttuih, is that t!ic patient is redly no 'ougcr an .adidr, Imt 
ratlicr either a child or an idiot, more an // th.m a thou. In 
this connection we 'hoiild n.i 'e that niedii.d e.xperiencc hy 
no nil ihs hiuls sii[)port to the idea th.it telling the p.ilient 
omini.'is truths '. dl aggrav.ite a serious condition. ?omc 

11'Q.i.ilr.l l>y K. O. Ol'm.i, aii'l III Ke! >lion lo Kilijin, NVw 
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years ago tlic Dlvis’on of Cancer in the Massachusetts De¬ 
partment of Puhlie Hciltli issue'll a hiillef’n ia wliieh it ' .as 
said, “The fallacious aignment [that lies arc ncccs-.uy] may 
he aaswcreil as follows. . . . [Wo (mil tlv’t] those physicians 
and hospitals making a pi iciicc of telling tlic pati' ts frankly 
when they have the dlseisc, icport only the fullest cropera- 
lion of the patient in his trealment. Rut the physician who 
lies to his patient il-.mes Inni a chance to show his common 
sense ;uid helps him one step nearer to the undcitaker. 

Dr. Cabot, as we have seen, pul forwaid a numher of good 
reasons for truth telling in medical care. In much of what he 
* ad to say he was answering a statement hy Or. Joseph 
Collins, who had I'efcnded medical falsehoods in ilml’cr’s 
Magitzine for August ip-ty in an artide entit- d “.Should 
Doctors Tell the 'rruth?” Dr. C.ihot pointeil out, among 
other things, tlnU without the tiiiih patients will often ohjeel 
to decisive and costly forms of tu atntent, surgical or other¬ 
wise, since their urgency will not he .ipparcnt v.lnle tlie cost 
will he. If the p.itient Is not told of approaching dcadg or 
at least of its grave possibility, Ito may fill to make [uoper 
preparation for his death in wills aitd testaments, or in 
icpaiations and rcstor.itions of one kind or ar.oiner, or in 
reconciliations '.vldn Gi 1 and/'crr men. Rc'spect for the lights 
of a man whose t' ic is luuiiing out is the real mooing of 
that famous petition in the Anglican litany: “I’rom lightning 
and tempest . . . [plus a long list of other calamities] and 
from SKiIJcn death, good I onl, (h liver me.” It is not death 
itself that is the calamity, hut Its \ndden coming."'’ Siulden 
ilcath Is the extreme fatality, and (as we Iiavc already ob¬ 
served) f.itallly is the denial and negation of morality. In 
the ethical perspective, fatality Is nothing more nor less 

Cj ccr Clinic HulUtin, No. .jt, Dee. I93^' 
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;)l.icc, It ts a hou'cvcr v/dl incnnt. ' i r!io rccoml 

it is am.r/.in'j I-.iav few yooil li is (to use a ciuious niul 
e-'iitndictory i>Iinso) (here ere, e-prei.illy i„ ^idi i-.Minetc 
.'rl:i.fie(ir,l'.ips as illiios aral nii-dii a! e ’le. A ;;oo(l tany tlec- 
bis 'il(i 1)0 woM .111' iseil, Ill tlic !i;i'it of '.vliai wc ^■'now 
jiov/adays al.Cit the (lyiianiics of persunnl lelatioiiships, to 
ii ly Instcail, foi suppoitis'e tliciapy and eneuur.ii'CiiK iit, u['on 
a conhdent and .genuine empalliy. h\ llte third place, ilua.e 
fiiactices enroni.i^c l!ie id .m .nionjj neurotic ['atients t!i..t 
dniijs will I nre most ailments, and thus serve to c.vi. ,ul (he 


Jiati.'iit incdiclne evil. 

It may he pointed out, of course, that psyi hi.atrists Ofi 
p.’inrt'iC do not in all cases share their diaijnoses with the 
i ■’.fient. Couictiines ij'piorance is hliss in cona'criniT mental 
" d ciiiiitiuiial di ,i,.dias. It nilelit he < ' limed that sometliimj 
c llic^same iheiap.. iitu: pmu iph may apply to the Jieneral 
i actitloiier in his work. Hut for one tliin;r we can .mswer 
that tlie cases are not parallel, inasimkh 's the psyi hi.iti 1st 
.vithholds his hnowl.dpe pi. cl.,ly hccanse he may prev. nt 
fhc patient’s recovoiy hy ivsealio!; it, .it least if lie docs '•o 


too soon. It is hy no means evid. nt t' .t the .same is true if 
the tiufh has to do ..;th a pink [nil for an ima_i;inary ill¬ 
ness, or '.vitli a die., -,osis of cincer dis^^nised to the [lafient 
• s a tumor, or a iie.nt disease camoufl.i^ed as ■ verweiidit or 
ii’di;^estion. And In any case, the [isji hiatilst’s ministratioiis 
arc not even k levant in I'ases where imminent deatli or its 
proh.ahihty -s a . hief reality fn.tor, or in cases of primarily 
physical j)at!ioIo,ny, -uiap ry, etid the like. 

Ihcre is t:o pond ivt on, merely out of lipid ailhcrcnce 
to ahsuact princi[.le, to he hard or Lantally logical alaaiit the 
moiahly of tiiiih tclllnp in ilhiess 'tid dyitig. On dte other 
haml it sectns fair to say that the ripht of the |).ttlctit to know 
the truth is clear on moral gnattids, and this is true whether 
or not onr ultimate sanetioii for loyalty to truth atid to 
pcisotinl liphts is lelipious. Our arpnnient would lose none 
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f> I ’ 1'(11 IS of 11 le ' 11 ‘.I e t'' 11 ii' f 1 ''’ 11 'Is' '1 111 ' ['.ii ti_lit. . r,'.I 

I'loi'ld i.oliee, to tlie [’iticnt liinnelt! 'I'lu- ('■ k.- ;.,oes ".i iiJ 
s.iy, 'till with [’eiient uneeit.iinty, tk. a the iloi tor sl.'/.ilil 
“ ts'Mic liii.i'ulf lint tlic ['.Iticnt or liis f'i'i'ds li ivc .siu li 


I iiowl'i'i;'! ol [''l'■•I't’s 'onditioii .IS will .ise die I'cst 


nti'ii 


' ■'.f ik,' ^ .’■ 

s of il'c ■' r 'lid hi, f 


.i.ly.” It l.onlil l.e ol'vioiis 


ill,It t'lis Is a'‘' i'.nln;; iini'li c n: ' i.i/.. !< i.’.,'! of .i f.iiinly s 
.ilT.tirs tlian iii.slii..il c.ue, as null, would noniially ['K.'vidc. 
And iiiy'ni, liow oft'n ilic f.iniily’s .nul the ['.itieiit s i'lea 

-'•1-A'..n ^ M'.i. it ('.."'.t'-i is ■■•'I '■'■.’’s li".:'.; ’'.•.'".'I .'■""'.iits," 

11 j 1-if/ I 270. 

- • it.i: f."-- u[ l!ic •• ’>! "■lien, < ■ 22(1. 







MOR.Vr.S AND MMDICINF. 

of ilio host iiit< ui,ts .it ‘A..\\c aic not tl n ninn! [ ^o\v oflt'ii 
l)y the j'.ilicnt in ii^noi.imc cly the (.ipj iiiito of 

..lilt i!n: j)'til lit '.vi'iild Nv.int Ins in Cut • otn<: iljont, [icr- 
h t'lrou^Ii .1 cni . (iirent ‘‘ lihirc to >'oniic .i will, or to 
uiM .1 'ilicil, or to ntaho ..onic i vpl iiniion to i !ov> d one - 
■'ill of ilioso hi.i ig tliiinjs Inch only die jMfient l onld h ive 
done h.:ul he kno'.vn tlie true state of .iff.iirs. It is ,h.o 
uopual to (.liscrve how oftt n doetois l ad Cn lilies arc niis- 
t’hcn in •'Hp; O'liny dnt ilu ^i.aticnt can lie fooled by eva 'on 
■nd Mippr. S'hin o| lie truth. •')r. William If. Rol'cy, in ilie 
(fo>r^e Widiinmu)., r';y 'atiire of asscited iliat “the 
‘"'niily is not to lie fueled by any ihs>uaulaiion.”’’ Wliy, 
then, ini.limine that the pi’tj.'nf is :'ny . i^ier to fonl? ['’itients 
I li.iy soil!el 11 lies ! c a.t a v. i y low 1 1 li .md si dl sho','/ .m ilmoit 
jin fei n.itui.il .uv.iieill'•s. If a.ny 'elf ^ (jj.ession t ill reni 'lns, 
d'.ey are .still per'-ons \vi-'i a peie.ia’s r:;;! t to bn-iw the trndi. 
It is cruel and inhuman to Ic.ive ihem ui dnuht, snipu ions 
.ai'al confused, rinthenaore, it is .m insult to he b>bicd 
whether I'iy or little issues arc coneerned. Dr. WVir bfite'u II 
tells of once sendin-j a <ol!e.i}pie to sec an old Qii. her laly. 
ile.vt time he 'iw her she said to him, "Never send ihit ni.in 
o <t:c me attain. I'hee hnu.vcst I do not like to luve my 
f. elinyjs paulriccd.’”® 

A sti.Mine iui onsiiteiii y is .ibo to l o found in the (".''’''n of 
I ollowiiiij die ei|m\i)i iiion we Icive .ihealy noted, 

■ t dicl.ares ((di ipter I hrci’j . lOelc three, '■■ecrir.n !..o) .h.it 
in c.isesof meihe.'l C' 'uaihaiioa "‘.dl the phvii ians l.iu ii tcd 
In tlic c.ise should he fi.mk .md i.mdid witli fl-.e patient and 
his family.” It is not .it .ill < le.ir why a medied > onsuh mt 
.shoidd thus be ihieetly limi ted 'o be eandiil with the pa'ient 
when the physiei.in In ih,u^;c is not. Yet even here the ('ode 
ouahrics It elf liy remarking at another point that the eon- 
.snltant dionld “stite the result of his study to the patvnt or 

■ ’ .Veil/ JeumJ uj Me t., 205:1^, [ip. Rsfi 871. 

■« Hut. 
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Dfoa r, orA(;N'()sis 

Ins M. xt fcU iiil ;n I'lc jiii:ociu:o of t7ic n!r/'-\i'n mi (•h.iiijc.” 
AikI aftc r !I i!,is ii nn'oii/iii;; ..Injiit ilio i'm. tor’s ■ ' 

0 L. .1 I'lc i!,,. , inlj I 

<if . liciiu', M;,!t ilio pliyiiciui 1 “(-''r f'iitly I'c- 
n:.v.; (osv-.,!s ,,,! , ,s ,!, ,uc.s Vm ^) ,',-,1 xviili i,;,,!.” 

’"t < ni ;t I;,. fl,.( ,|,„-(ors iir.icticc 'ui fi .iua il 

' '11 . ..iiiiM, if Aic roles rCt ' r i d, v."'nt fo I)c 

('■■d(,I. d or d, .-. ivad? If i'lis is acdially ilu; r.ior.il ■.i.iii.l.iid 
' 1 ^ . rlio d> ay ila ir ^ uiciUs die liiilh, l!i< ii 

'■■'e r ii Old” I ' 1 , cl to Ii.'d ;o many vr'io .,io da imm Ives 

. dli, j, ! e Qii kcr l.idy expo ^ >d ir, to I.avc iluir f«.el- 

tO_!v d,,ded '■n,,..!.xK,0 of tl.C 
■ i.l evi l ,,e I .\iiis of dicir lives, v.-ln,!,. ,• it , f.,,t of 

"i- d <: li.iel r.i. l of ,’e„di it.Jf. 

I lie iiadiiioii 111 iVi xcri) i r. 'i/'iioii .dlows I'or xdcit ilio 
1;'.'/ I ills privil. p d eoiiiinnii'e •’.mis” 1 iween piticiir .I'ld 
j”!;,''ei'll, as lief, en ■ e.['le a id p.i .tor. I'liis, indeed, is 
m-m' I’l' dy .1 I'M Is cif ilie d(/(.ioi’s lole left loer 

die : .K.eiii ; ,,i s. >'>’1'it v.M till . ;ir tors r;-. 1 ,,iir 

'll I't’yiiK II is |i,i.Ml<‘, [ii oii.il, oiir ou'ii; and in tint ••eiise, 
s.’i let. I .(AV, as it lie U S '.’.loii ii'.'ill 1^11:11”, die 'i^piiCiCaiit 
lliiii!' IS i i.it tins (iliiv.il tniiieiplc of llie | .ofessiisml seeixt 
o-ds poll tlie com.’ don di.it '•iii... Vdi;e of a | • i o,i’s 
I'nV.lie life jj liii.rl 111 llie eoiiise of professimvil \iiviees 
IS a i',e Oe'.-nr-.nv posse.!-,y ,, p.i'f.'.'ion.il s,i\ .lit 

of '..'i.ii. Ill liJiir;S to ar Ollier. 'I'lie seerels of the eolif, , ,p ,1 
1 '.K aiiil p.asioi s study, and of the er'.o.idtinij roi.io .e'd 
.liiiir, /v/ov!t •) t'le [.i-on ‘erved, tv t m ''e'"^ t or to 

i Mj ''‘'li'- I'ny i!,. r,,ie Inse ..o n^/u ti p.i ,s tlieiii 

Mil to otlu'is t it tnc M-.’,.,•/■')• rnnsirt. !’y the r, tnie of 
his odicc; till- Jiiiest Ins only 'hat ’-ni.,',! d^e of a pniitent’s 
life whi'h is ’rcidy known to the nenii. nt and shat'-d hy 

him '.'.iili th(' pi'i't. In the ci .' of medli ' le^ iKnvi ver, tlic 

1 hysi. iin, the diap/i.vtiel in, n.iins hno.vhdiie of the pitie-it 
h (in (he n ilnie ol the i .ise) tlie pal' iit 'loes not yet 







:.fORAi,s A^^^ mi'Diijinh; 

ii.i.c. ; Ul it IS still the puier.ts kni/.-'h'il'>i; .'nd iiirniin.'itiDnj 

It IS 1 ns life «iik 1 lu’.'dili wliirh . ri’ et I lie ^'.itU’iH h.is 

d Ins l)(M,iks to ilio d.i i ti^r mu tlic il.iso ddc nssMiiip- 
f'on tli.it what is furiid ilin.c '.. ill lx; tin iitd ov. r l.o ! ‘;n, 
just .is a hb iiirss riiin 'ms .1 lijdit to cyr.ert no d,.ej'iibn or 
■ I'i Ill's •non fioi'ii .10 .'•('"or. hi -.pib' ot .ill ilii'ji S'.,iic i', i.iois 
.issiiioi; ilic ^'.'d ' k<; p-,wi;r to re ilu; -ropii.Ry or jn. per 
o., I'lsiship of i! M I li t. On dicir iy,\ n I.xd'.dl thi'y .'.'ill insist 
bpon the rule cif pi ivi'ei^MI eisn ■, n.inii tu I's'iii'i ssnin i i"ht- 
vi.iis .iu!..'.i:iiion ■■h,’n .eh.rs .ai( n[il to pay or s tort io- 
roMii, Mon froin thun; at ilic ‘'anie lime, I*.'v. v. r, .. h.it 
t.icy li.isi; inhiscd othiTS as not ri'ditfiilly ih. iis to ijive, 
they will dso deny to i'u: In 1 iiss lf, the 1 npnfiil .jner! 

Or, with .t .sfi .;,e fiiithcr <■' mriisioo of clh’.'al re.i ■"niiiir, 
they s.'ill d. ny .!.c p.;li>-nt the trnt'i '.sliicli ! . lon^s to liim, 
and d en proerid to eivi; it to his family or riiends, o. .;.ud- 
h'ss of ihc J'rnii.iple nf profi ssjon-il a er. ey'. 

■ .Oic Wit !i .ive tliis sohii'ct of privdepcd e;,.m,innii‘alions, 
leic is o';e tr.ore lel.o, d ji.diKm of cohm iem e to lie rieed. 
■et t .1 ot.1 I i. bi.am !. lit I . I .inse of pi'ofe'eoijjod sci'..ey 
if a yen-;, ,,pn he ; i., t'.ip fer syphilis srs to many 

a -il l .sho, . erisrdmjy to the doi lor’.s ! i st hi lief, is i-no'-mt 
of tlx; fii't? rills is only an (-c.nnple, .ihhoiwii a shnrkimj 
one, of tlsO ;,eiVi.tl p'.. ';:i111 S'.diet'a r [ai.'fessional sonfidenees 
'I’.ay he vol.iii d '.'.■'•.•■n the i. b'o fs of “.m innoceiit third 
^ biy .lie at si,ike. If ’.w me the .ma'opy (,f pioperty ri-Iits 
•’- ’i.n, as .-.'e li.ivc .ihove in o'h’tii'n to the liidit nf p.itii nts to 
’•mow the tiiiili .1!out tlirmndves, it semis faiily < le.ar tli.it 
in SI- h a l ee d.-stors dioidd ‘l.r. k the seal.” Jest as in 
pi op. 11 1 y 1 .V d pinu iple ihei c is a ink; of emuK nt domain, 

ni wliieh is i .puaisid die tor.seieiu'c of the Ce.nmnnity ili.it 
pi I',-ate pioperty may he expropi i.ited for tlic s.ike of a wider 
welf.ne of “.nnoeent tliiul parties,” so the s.mie dnalifie ition 
of ridlits, the same t xjnopri ifion, .ipplies to professional 
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■ ill ilic :i. ■'t I l iir.j uioi.il l!ic- 

c>/ i i:< ‘1 ll/A 11 ill.if -'ll III'I i^lAl I'ljlii.'tS .11 C y, 

i'll y t.iiii iiiuililu .l Iiy iln; cai a '.i i s uf jmiMic wclf;irc. '* 
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MuRAf-S AMD 

t.) 1..V1 sci ii t<:, .n-;,! mmp.c v.-on'il .u ln.illy » 1 . ny 

1'' it ntiy (•].it .ill > xi'its ni .t (Xtsc ''ii li us \'.'C h ivi. 

'.iit'oiu'il 1 ‘. uu.r IvUj^.in .il'iju's ih.it in 'i!> 'i -i < use 

he . hhi^.illun to ;irotei t the ihrl Is .1 ;ir,ive one, yn he insists 
h 't if the ^!oct()r eun foiesee il'. t some “piU’poiUon itcly 
iiions" Iiuini will come to !iims> lC ui I’llHirm;.' the ;,iuve 
'-hiT,uloii’ lie m.iy ‘h'U.'i'ic Iii.nscli. “ I'.ithcr Sl.Urr d.-ilt 
■ itli .m insi mce of I'ne same kind, ui’.'! cime to the con- 
' hisioii th.il the iloiloc 'iliii'ihl not tevi'.il .le tiiitn, out that 
he -l.oiihl “coimsci” tlic !i mce :o noUyione the m.m 1.1^0 
i.'tll lutc'l (or not um; the lo' i'.;;hts until oircd), or 

. It. (natively tell his hiideto'.e ilie tiuth.’'' Yet t'.ds ■ unc 
..viltcr :dso discusses t!.e (lUaiulaiy of an Ihii-lish doaor svlmsc 
■'..ticut, a mil'w.iy ‘.i.^Lialman, stiff, is uudi scv. re .tahmatic 
'ti 'iks th. ii he 111 11 ks out ahicc.ilu’r. I h; woiks aln'ie in a 
■i;;nal hov, n ;.;ul;tin;; fa -t . ■ [u.ss p, enc.:r tiains. At any 
ti"'!(; h.t o.iy los.,' . oi scioumicss .tnd h t a tiaiii oc tsu.Ktd. 
rl’e dc or would like l.> warn the . . .mp.my, hut his patient 
thu’a'.. le; ti) M.c him f.ir hhcl (_lih. I in I',n.;land hciiu; any 
kvu . nun .‘i '■ cut, siu h as one lit :t ■.. ould cause a man 
to ' oe his joh, no tn iti.,r ' c'W true it i -;. hi this eas.- I'aihcr 
.'d iter coi'.eh’.'cs that the -eci. t nuiU he d.iM'h.sed, situ e '‘the 


rights of the puMie 

must he . if.ypi.ud 

> d, . 

\i ll .it tlie I' pensc 

.if I'le individual.'’ 



i j ■ 1 'in’s welfare. 

V f t • 1 . 1 . 

Mow, ’.V eat IS liiC ilUieieUeo osa..‘. 

a n : 

a in'11 ,de,".h!al 

's el. dun '. 1 ill a pi 

i,s;c 

i n’s h;':aty, ’s 'll 


ilie of (h.e impei’h.d li.de toll.', .md the j uluic '.'.el- 
fare, .IS in the c.ise of the ii-.p- .il.'d passcui;.as.'* Ihih.ips for 
a utihtaii m the di'Tci. u.-e v.'ouhl he in .p unity or nnmhcrs, 
die iMvid of a ipc.itcr luml • r. lY i di.il . 'uhl t ually wci;;h 
as a r.i..ti>r .vith .1 i.iluisti.an moi.ili:.t .vliOie coiKsiu f.'a per- 

'I f. U !?. ■ •!, f .rl O'. >■ 'a I'l.- t ’■ J t .if >•' a jl t’lii'.iii't..,” .!i ur. 

t.’...'.-/. .e.-i'., i-'cti. 10J1, ii«.it 7 . 

su'llu-Ui.is Sl.u.r, .S J., Syiilnliiic r.itifi'i,” 

I'Jii. I- 3)'. 

■'I/,'/./,, "A .1 P Sir," I, 339 j'.a. 
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r*.' <*/ vj CoTi.'i \ork, 




.-.fKiMc \i. ni A(;xos(s 


"M-Iity Is iuli t'j.u “--vm llic wt tli^sc” uiakos m\ 
r.i[ ':''jn3 cl.iiin nnuti luni. As long as “tlio iiinoi'nit fliir<i 
M iiiy” [iniii .i'lc ap^.ticN-, o tk-’t u'c may rmt tonnii rs 

''f ' O’li t ,'t tilt; i" ['CKSC (jf !.;!iri-s, a ^iromssicaial wiil 
' o ii)*a ii lo ^ iHi. ( t :i ■'iiigli.' [■'(‘isriii as 11' '.sai ily as to 
.''' ■‘■'t i a • r Ilf • a.rajas, ''iilii'r ' ■ iti'r could difcial 
•.rs d' ''lii a .ion, as l-clWia ii tltc fi-iiicc ,iiul l!ic ,<r,iKili'''in, 
'•iiiy 1 ; • a.oii.g nci/iii-io lo the icsi ivaiioii in I'at’icr Rcg.ui’s 
< ia..iOi), ' ki < ould miliUau i'ea. lac dr.vtoc in a; fusl; ca.'C 
'■.''aid ’(T'lriy.K, ■.i.i'-"'a !y ■. i i(,MS iojiu y; il ii'icinjuiy 

■ '-> 1 laiioia'iit l>iii;c '/.i.'l’kl oc no i' rlcin kc dot tor*s 

' )SS of nc<- ..rtn' in ingiy swain Iiad d. a-,iin.;cd knin for 

■ ■ ii.i' ng dr: jiii',.i!c afl iirs of Ms [Mtienfs. In die a cijnd 

■ ■‘■r, 1 c v.oid'l <.\y dnt the injiny t<j in.iuy aarsemn rs '.'.oiild 

o ,,n my >s ■■nl.^rcd Iiy ,i .>i,ig!o <' ictnr doir liis 

, i.'.Iy lo ^"I'l ty, ail' it i; !'. (ti r (.'is f'n.iyh.is ariaud) 'tlvit 
one m.m d \;!d d.c hn' he ycr.ple, tli.n the whole n.iilon 
['ari di not. ”• Hat this Is < 'y tlic iililitaiI.in iiile, the li, doiils- 
lie ■ ■h i'liis, In .mother fi'nn. Vii \ecdi widn i die conic.st of 
> : (. ^. 1 ethic, h’ 'tiler : hitcr’s jodgnwnt in hodi iaises is .i 

^r-fer utl.il c, leiditmg ainl ['rii(h'iiti,il coniir. d lo die 
dlsi.iieie';, d ’ove < f ill ighl.or in }i mis’ t. .u liing. It f ills dua t 
(.Veil of ihi; AI lu 11' 111 Medii ,il .■\ssoci,itioii’s code, ,r v!(>,iin'.eat 
ail .1 is h'y no .-i. .ms t'l.d to as streanons a iiior.il .‘i.ind.iid 

.iS i iC Oil 'mC Mii; I 

I h.giti r I - o), 'i 'iiih .1 c.ise, (lie [i!i_» viii m slionhl .it 
iS lu; '.'.'cnld dr :re i dicr l() ail tin',,ud one of his iv.-.m 
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:hc s.uix: «’(.viic in both ^or's of < ' .:tli< r it is used 

■is n poi.iil ii- fi^ b'nsc of tlic st nt n ii.itc’s [ ics of v/.ir .ind 
oosvci I'obt'c-s, Of by Ml C4:cli . Ki iic.il Iiiituu.m cxciisinir the 
. i.!iav:or of tljo inl-.-aonaiias v.bo s.il!. d with I’i/noj M’.d 
0,.fte/,. b, .11 .noil ajT.dis il.c ovil roonnit ,| (fully f.ncsc. n 
's 1 ti ._';ic or undi ,ii(_d con.si.micncc) is o udor.cd by (d .bn- 
ini; ibai die jy 'd d. anal is at IcaA i-n.yoAaouatc lo, if it c!.\ s 
not ovcbalaiire, the evil. 'I'hesc inorabsts ll■,ua!ly avail dum- 
salvcs (,'f .1 ".'ipantie eonfn.sion. A rlo.si r c.vaininatioii .'. ill 
'.ov/ l.’.at > f tbc two . viU ' Awci.n wbir'i t!u y ur;;e iis 
to . IlOo^e, oiu: is 7no> J evil (or sin) ind the odo r is vome 
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nosis; condition on discharge; follow-up; and in case of death, 
autopsy findings. 

2. THE HO.SI’IIAL A.S OWNER ANT) CUARDIAN 
OE ItECORD 

The medical record is the property of the hosiiital, but is bejit for 
the benefit of the patient, the physician and the hospital. Tt serves 
as a tool for the physicians, the nurses and the other professional 
personnel, enabling them to have a detailed and current record of 
the patient’s condition or progress. 

After the patient has been di.scharged from the hospital, his 
medical record is carefully fileil away where it can be available for 
future reference for any proper purpose for which it may be needed, 
whether in the patient’s behalf or for the benefit of those who were 
concerned with his care. By its very nature, the patient’s medical 
record is an instrument which concerns not only the iiatient but 
other persons as well. It must therefore l,ie accessible to all those 
w ho have a legitimate interest in its contents. 

The itlcdical Record l.ihi ai iar Is Custodian 

The medical record librarian of the hospital is the custodian of 
recoids which contain professional secrets concerning patients. 
Such coiifulences have been respected both by civil and natural law 
since the time of the ancients. Hippocrates in his oath, dateii about 
450 B.C., pledges the physician to keep professional secrets inviolate. 
A modification of this oath is embodied in the pledge of the .Ameri¬ 
can As.sociation of .Medical Record Librariams, which states: ‘T 
pledge nijself to give out no information concerning a patient from 
any clinical record placed in my charge, or from any' other source, 
to any person whatsoever, except upon order from tlie Chief Icxecu- 
tive OHicers of the Institution which I may be serving.” 

the fact that there is, or is not, a metlical record librarian in a 
hospital does not alter the basic obligations existing with reference 
to records bet\\ecn the patient, the physician and the hospital. In 
many' states, the privacy' of the record is protected by a i)ri\ ileged 
communications statute. Even where there is no statute, the patient 
has the right to insist that his medical record be kept confidential. 
In the absence of a waiver by the patient Hie hospital has a definite 
duty' to enforce such right. As a corollary, this right survives the 
liatient’s decease. 





1081 


I.AW OF HOSFITAI,, PUYFiriAN AND PATIKNT 


III Iiu.siiitals, it is iinivoi sally accoptorl as * .-.taiuliiig onlers” that 
the niodiial record librarian will furnish confiilential information 
only on written authority of the jiatient, his guardian if he is a 
minor, his committee if he is insane or the representative of his 
est.ite it ho is deceased. In cases where the patient is unconscious, 
deliiious or seriously ill and cannot give permis.sion for insiiection 
of the record, and such information is essential to treatment or to 
procure some imme.liate benelit, the proper officer of the hospital 
m.i_\ assume resi)unsibiliti’ for the release. In such an emergency 
the law presumes implied authority. 

Release to Hospitals and Rhysicians 

is usual practice for hospitals to release medical informa¬ 
tion to other hospitals or physicians caring for the patient without 
I'haiging a fee. State statutes ami hosjiital policies govern the re¬ 
lease of medical information with or without a written authoriza¬ 
tion from the patient or legal gu.ardian. There are hospitals that 
ha\e adopted tlie piilicy that if a written reipiest from a physician 
or another hos])il;il definitely states that the patient is under their 
caie, no wiitUui authorization is reipiired from the jiatient unless 
the nature of the medical information contained within the medical 
record wan’auts the patient’s authorization. Other hospitals require 
wiitten authorization from the patient and also the consent of tlie 
attending phy.sician before releasing any information from the hos- 
pit.d record. 

When a reipiest is received that states, “Send a copy of the 
chart, this type of a leiiuest can usually lie iutei preted as meaning 
to submit pertinent information ri'garding the jiositive diagnostic 
studies that established the diagnosis. It would be much easier if 
the persons reepicsting information could id'^nufy v.hat they are 
jiarticularly inteiested in receiving. 

.At the 1 ecpiest of the patient, j " erably in writing, reports 
should immediately be sent to the doctor then in charge of the iia- 
tient. I he iliagnosis ot the patient’s ailment is pai'amount in arriv¬ 
ing at the lu’oper treatment to be rendeied, and all information 
which aids the jiliysician should be furnished so that proiter treat- 
ment or advice cm be given without delay. Wdiether the contents of 
the report are to be given to the patient resic ../.h the decision 
of the doctor, who knows all the circumstances involved in the 
situation.* 


J.A U A.. 38:31. March 16. 1964. 
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The petitioner, recently a patient in respondent’s hospital, ap¬ 
plied for an order directing respondent forthwith to deliver to the 
fonner’s present physician certain x-rays of the petitioner, said to 
have been paid for by him, “for the purposes of comparison and 
other reasons connected with the treatment of the petitioner,” said 
x-rays to be held by said physician for a period not exceeding thirty 
days. The other reasons were not disclosed. 

The court said: “In the event of a malpractice suit against a 
physician or surgeon (or a hospital, for that matter) the x-ray 
negatives which he (it) has caused to be taken and preserved inci¬ 
dent to treating the patient might often constitute the unimpeach¬ 
able evidence which would fully justify the treatment of which the 
patient was complaining....” 

The application was granted to the extent that the respondent 
should afford petitioner’s pre.sent physician access to the petitioner’s 
entire medical record, as access to the said x-rays on its hospital 
premises under proper viewing conditions as often, within reason, 
as said physician elects to call during usual business hours within 
any thirty-day period agreed upon by the parties. The application 
was otherwise denied. 

The court was not persuaded that a former patient under any 
circumstances has the absolute right to exclusive phjsical posses¬ 
sion of a hospital’s or physician’s original medical lecords, in the 
broadest sense of those terms.* 

Procedure for Corrections and Alterations 

Removal of portions of a medical record is a serious thing, even if 
the purpose is to make certain corrections. The loss of the sheet or 
sheets may raise the inference that they were removed deliberately 
in order to suppress evidence. This may be true particularly in cases 
in which the physician is being sued for malpractice or when an 
action has beer. luought against the hospital in negligence. The 
attorney representing the patient will be quick to take advantage 
of the absence of the sheets by pointing out the inferences to 
the jury. 

At times it becomes necessary for a jiliysician, nurse or laboratory 
technician to make appropriate corrections in the record during or 
after a patient’s hospitalization. Erasures may create curiosity, if 
not suspicion, as to the reasons for the change. It would be better 

■Fl*um V. MedIrRi Arts C*fnter Hospital, Sup. Ct.. N.Y, Co., Sp. 1, Chimrm J., S.Y.I..J., Au*. 
20. p. 2. col. 2. 
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practice therefore to make no erasures, but rather to line out the 
incorrect data with a single line in ink. The date of the lining out, 
the signature of the person doing it and the correct information 
should be added. 

Sometimes a request to alter a record is complied with, not by 
actually changing the record, but by adding a notation at the end of 
the chart tlia' the patient called at tlie hospital on a certain date 
and asked to have the record amended in certain particulars. Any 
explanation for the change in the facts will then fail upon the pa¬ 
tient instead of the hospital. 

In one case, the court ordered a diagnosis in a hospital record 
changed at the demand of the patient, who instituted an action for 
that purpose against the hospital. The court stated:-“There can be 
no gainsaying the injustice resulting from the alleged erroneous 
diagnosis, as evidenced from the expert testimony of plaintifTs 
three eminent physicians, who unequivocally agreed in their testi¬ 
mony that the plaintiff was not suffering from schizophrenia in any 
form and was not a schizophrenic at the time he was in the hospital 
nor either prior thereto nor subsequent to his discharge therefrom, 
no’ at the time of the trial before this court.” 

The court found thjit the cori-ect and proper diagnoses of the 
plaintiff’s condition at the time of his confinement was “Hysterical 
episode, resulting from a febrile and toxic infection,” and the court 
“hereby directs that the hospital record so state without equivoca¬ 
tion in place of the aforesaid erroneous diagnoses hereby directed 
to be expunged.”* 

3. (HhXKRAl. POLICIES FOR RELEASE OF INFORMATION 

All information leaving the hospital based on the contents of the 
medical record should be controlled by a single person or agency. In 
the small hospital this person may be the medical record librarian. 
In the large institution, with the tiemendous increase in hospital 
.and metlical insurance and consequent requests by third parties for 
information on which to determine the payment of insurance bene¬ 
fits, the issuance of medic.al information should be centralized in a 
Medical Information Ruieau, operated best as a subdepartment 
under the direction and control of the Director of the Record Depai-t- 

V. City of New York, Sup. Ct.. King Ca Special Term, Part III, Pelte, J., 
rw. IS. 1967. 
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merit. Such an arrangement would facilitate not only the benefits pay¬ 
able to the patient but also the paj-ments due directly to the hospital 
through assignments or direct payment provisions in the policies. 

It may be desirable for the hospital to incorporate in the admis¬ 
sion record a form of consent which will permit medical information 
to be forwarded to the employer, any physician, nursing service, 
welfare agency, or convalescent or nursing home or hospital appear¬ 
ing to have a legitimate interest and making inquiry. 

Information for Which No Authorization Is Needed 

No authorization from a patient is necessary to disclose ordinary 
facts unrelated to treatment, such as the number of times and the 
dates on which the physician attended a patient, that the patient 
was ill and was operated upon, the complete name of the patient, 
addre.ss at time of admission, verification of his hospital admission 
and di.scharge dates, iiame of relative or friend given on admission. 
However, discretion should be used and care taken to make certain 
that the inquiry is a proper one. 

Any other information, including age, address on discharge, if to 
a sanitarium or state hospital, the service on which the patient was 
ho.spitalized and all professional information, particularly the diag¬ 
nosis, should not be disclosed without proper authorization. 

Use by Hospital Medical Staff for Study and Research 

Members of the resident and attending medical staffs may freely 
consult such records as pertain to their work. Should there be any 
doubt in the mind of the medical records staff as to the purpose of 
viewing the record, access to the particular record may be refused 
and the matter referred to the administration for decision. 

In its discretion, the amuinistration may permit use of medical 
records for research purposes. Except for the house and visiting 
staffs, persons asking this privilege should secure the written 
authorization of the administration. When the record is used for 
research, it is not regarded as that of any individual but as a report 
involving the study of a disease or group of diseases. 

Consent of the patient is not necessary when the record is used 
in the hospital for the common good. Should the record be sought 
for research purposes by one outside the' hosiiital, a photostatic 
copy may be loaned until the study is completed. 
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Cojiies of medical I'ecords shoidd be made with the specific ap- 
jaoval of tlie administration. No member of tlie resident medical 
staff sliould issue any verbal or written information to persons out¬ 
side the hospital organization without the written approval of the 
administration, except in the discussion of the progress of the case 
with relatives or friends. 

Private .Vllending Physician’s Approval Not Controlling 

Hospital ])atient records fall into two groups: (1) those of service 
or ward patients, and (2) those of private and semiprivate patients. 
In the case of private and semiprivate cases, it is customary, at 
least in some hospitals, to obtain the approval of the attending 
physician to the release of information or for an exaihination of the 
record. 

After a chart is filed, the attending physician has no legal right 
to determine who shall and who shall not see the record; his per¬ 
mission may be sought as a matter of courtesy. The attending phy¬ 
sician of a private or semiprivate patient should know of a request 
to view the chart of the patient by an insurance representative, an 
attorney, another physician now treating the patient or other per¬ 
son properly .authorized by the patient. If the attending physician 
declines to be concerned, the hospital should release the abstract 
even though there may be a claim contemplated or pending against 
another physician or the hospital. 

The record librarian would do well to let the final decision in con¬ 
troverted cases rest with the administrator. Ordinarily, the admin¬ 
istrator can refuse permission to any person, whether authorized 
by the patient or not, to inspect the record at the hospital. Whether 
such an attitude is justified under the particular circumstances 
must remain a matter for the sound discretion of the administrator. 
Tie may be arbitrary if he wishes, until he or the custodian of the 
cord is served with a subpoena duces tecum or order for the pro- 
iction of the record in court or with some other valid leg.al process 
which relieves him of his discretionary authority in the case. In any 
event, the administrator need not act unless he is required to do so 
by competent legal direction. 

Reiiuircinent for Signed Authorization of Patient 

The hospital should procure a specimen signature of every patient 
before his discharge; his signature usually appears on the consent 
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for operation, patient’s clothes list envelope or some other foiTn. An 
actual specimen signature will enable the hospital to make compari¬ 
son with the signature presented on a request authorizing the 
bearer to view the hospital chart, or an authorization for a copy or 
abstract of the record. 

There is no legal requirement that the authorization of the pa¬ 
tient be witnessed either by a notary public or other person. Com¬ 
parison with the sample signature, which should indicate that the 
signature is that of the same person, is sufficient. The presence of a 
notary’s signature and stamp or seal gives additional assurance 
that the authorization is bona fide. 

Microfilming ISIedical Records 

No known stated policies or regulations prohibit hospitals from 
removing medical records to another site for the purpose of micro¬ 
filming them. This is done routinely by many hospitals throughout 
the country that employ outside firms to microfilm the hospital 
medical records. The microfilming company should be bonded to 
assure the safety of the records and the presei-vation of confidential 
information. The original medical record should not be destroyed 
until the medical record librarian or other person designated by the 
hospital has reviewed the microfilm for quality of film production 
and accuracy in microfilming. 

X-rays are microfilmed to conserve space, to reduce fire hazards 
and to presene in miniature infrequently used radiographs. 

The clinical value of x-rays diminishes with the passage of time. 
Films do have a legal, a historical and an occasional clinical value 
after 10 years, but modern methods of photogi aphic copying permit 
faithful microreproduction that will satisfy even the most criti¬ 
cal radiologist. 

The process of microfilming most widely used by hospitals today 
is the photographing of .\-rays on 35 mm. fine-grain, high-resolving 
panchromatic film. From the processed negative as many positive 
pi’ints can be made as desired and the print can be enlarged. 

The hospital radiologist knows best what radiographs should be 
microfilmed and he should be consulted in making this decision. 

Microfilming has some decided advantages: practically no space 
is required; records can be kept as long as the film withstands age 
and use; and, with a sophisticated system, there is no need to re¬ 
move the film from the record room. 
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There are also disadvantages to microfilming: film may become 
spotted or deteriorate in time; reproduced prints are not always 
easily read; a unit record system is virtually impossible with roll 
film; and, researchers prefer to work with original charts. 

Storage of original records also has both advantages and disad¬ 
vantages. On the “plus” side, original records are more legible, and 
a unit record system can be maintained. Negative aspects are that 
records are a potential fire hazard, storage often is remote from the 
record room, and with indefinite storage (40 to 50 years) records 
yellow. 

In addition to weighing these advantages and disadvantages, each 
hospital must make a critical policy decision before undertaking an 
economic analysis of microfilming versus storage Of records. That 
decision is the number of years that records should and will be kept. 
This decision is based or. answers to the following questions: 

1. For how many years back are records useful in treating a 
patient? For medical research? For teaching? For nonmedical 
data in the chart? 

2. How frequent are requests for charts that have been inactive 
for more than 5 years? 10 years? 20 years? 

3. Wliat are the state and local requirements regarding reten¬ 
tion of medical records? 

Ordinarily it is sufficient to retain only such basic information as 
dates of admission and discharge, name of responsible physician 
and record of diagnosis and operations in an index or on summary 
cards after 25 years. In some institutions, the minimum retention 
period is 10 years. Once the length of record retention has been 
determined, it is possible to apply a rather precise formula for eval¬ 
uating the economics of microfilming medical records or expanding 
storage facilities.* 

Policies for Releasing Information 

It is recommended that each hospital have a well-defined policy 
legarding photocopies of reports that will recognize the legitimate 
interests of third parties while protecting the patient’s right to 
privacy. The information to be released and the manner of releas¬ 
ing it must be determined by each hospital or group of hospitals 
in a locale. 


and Vauchan. “Microfilm or WotT* Ho*iniaU, J.A.H.A., 43:71, March 16, 196i. 
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Generally, it is economical and satisfactory to release informa¬ 
tion by standard insurance reporting forms or summaries or ab¬ 
stracts. When more information is needed, a duplicate copy of the 
discharge or pertinent parts of the record may be released. It is not 
desirable and usually not necessary to duplicate the entire record. 
The control of the record by the hospital is then lost, and the copy 
may be misused. Any portion of the record that is to be duplicated 
should be reviewed for possible misunderstanding of technical 
terms or abbreviations, or release of confidential or hearsay in- 
foiTnation. 

Depending upon the nature of the request and the interests of 
the patient, the following are the recommended methods for re¬ 
leasing infoi-mation, in the order of their desirability: 

1. Standard reporting form; 

2. Brief summary or discharge summary, or extracts of perti¬ 
nent parts of the record; 

3. Occasionally, a complete summary; 

4. Rarely, a complete record.* 

Furnishing Abstracts of the Record 

Attorneys and others having a legitimate interest in the medical 
record of a patient may be provided with an abstract of the record 
upon presentation of the authorization of the patient, or guardian 
in case of an infant, or the executor or administrator of the estate 
in case the patient is deceased, and on payment of the hospital’s 
customary charge for such seiwice. The hospital has the right to 
withhold such data as has no reference to the specific hospitaliza¬ 
tion, but the authorized inquirer may be advised of the other dates 
of hospitalization or treatment, if any; no further information need 
be given unless expressly authorized by the patient. In the case of a 
mental patient, or where the hospital deems the information to be 
of extraordinai’y character, the hospital in its judgment may refuse 
such abstract. 

Before information is released on any patient, a checkup should 
be made with the accounting department to ascertain whether the 
patient’s bill has been paid. If any balance is still due, it may be 
possible to arrange some form of security for pajTnent, where it is 


•HotpilaU. 39: IS. June 1. 196S. 
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determmed that money may be payable to the patient in connection 
with an insurance or other claim. 

Preparing Photostalic Copies of Record 

When specifically authorized by the patient or his legal I'epre- 
sentative, such as his guardian or committee, the hospital may pre¬ 
pare or have prepared a photostatic copy of the record, the charge 
therefor to be paid to the hospital in advance, including a service fee 
if demanded. The person receiving the photostatic copy of the rec¬ 
ord sliould be requested to use it only for the purposes of the litiga¬ 
tion and not to permit its examination by the patient or those who 
are not concerned in the litigation. 

Photostated records may eliminate the need of the record librari¬ 
an's appearance in court if both attorneys stipulate to the use of the 
photostatic copy in lieu of the original, or it may be used in evidence 
by statute. However, it is questionable whether a photostatic copy 
of a medical record should be available to persons not connected 
with the hospital; intimate details of the record may cause embar- 
rass.ment to the patient, to physicians or nurses who have attended 
the patient, if given unrestricted circulation. Discretion should be 
used in each case to make certain that the information is not likely 
to be abused. 

Tlie court may issue an order directing that a record be produced 
and a photostatic copy be permitted to be made thereof as part of a 
record on appeal, in lieu of having the original subpoenaed on the 
argument of the appeal. No authorization of the patient is neces¬ 
sary, because the record is already in evidence, its admissibility 
having been passed upon at the trial. It is possible that the record 
was not admitted in evidence at the trial, but was marked merely 
as an exhibit for identification. In such case, the appellate court will 
probably pass upon the admissibility of the record. The court order 
must be complied with, irrespective of whether the record has been 
marked in evidence or for identification. 

Disclo.sure of Names of Physicians 

The names of physicians and house officers associated with a case, 
while technically not privileged, should be considerect as such; there 
is no legal compulsion to reveal the names except by court order, or 
in court. However, it is customary to disclose the names of attend¬ 
ing physicians with their permission. Representatives of insurance 
carriers and attorneys for patients frequently are willing to pay the 


1093 


RBT FA SR OF CONFIDENTIAL INFORMATION 


physician a fair fee for his time in court. The hospital can create 
good will by acting as an intermediary for the physician rather than 
as a barrier >-g«i^t making contact with him for legitimate pur¬ 
poses. In any event, the physician should be notified of the request, 
as he may desire to get in touch with the inquirer. 

Medical Information on Mental Patients 

A mental patient who has been judicially adjudged to be an in¬ 
competent is represented, by a person appointed by the couit as a 
“committee.” The committee acts in place and in behalf of the pa¬ 
tient, and is authorized to do what the patient himself, if sane, 
could do. The authorization of the committee for the release of in¬ 
formation is entitled to the same consideration as that of the 
patient. 

When the patient is confined to a mental institution or hospital, 
the superintendent may be the one who was appointed as the com¬ 
mittee. Tliere should be no hesitancy in releasing information to the 
medical director or other head of a mental institution since the data 
will be for the patient’s benefit 

Reports Required by Law 

Where reports are required by law, such as births, or communica¬ 
ble or industrial diseases, the law prescribes the procedure to be 
followed and what information is to be disclosed; by its force as a 
statute it protects the hospital or physician against liability for 
disclosures. 

4. MEDICAL INFORMATION TO SPECIFIC INQUIRERS 

An essential part of good public relations is the manner in which 
inquiries for information are handled in the hospital. Letters re¬ 
questing reports should be answered promptly; inquirers should 
have explained to them the need for authorization. Knowledge of 
what type of information does not need the consent of the patient 
is also important. 

Nothing is more discouraging to a caller at the hospital than to be 
sent to various departments, instead of to a central office. Tlie per¬ 
son in the hospital whose responsibility it is to send out confidential 
or other medical information should be in a position to make a quick 
and intelligent decision as to what is required in the way of authori¬ 
zation and what data to release. The speedy processing of insurance 
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forms maj" avoid cases of financial hardship resulting from illness, 
disability, or death. 

To Patient or His Family 

It is natural for the patient and his family to be anxious about 
his condition. During the patient’s stay in the hospital, inquiries 
should be directed to the attending physicians; nurses should re¬ 
strict their opinions to general statements concerning the patient’s 
condition; no prognosis should be given except by the physicians. 

After the patient has been discharged, his signed pennission 
should accompany any request for information concerning his hospi¬ 
talization to be sent to a third party. At the patient’s own request, 
information should be forwarded to his physician. 

A complete detailed report of postmortem findings should not be 
sent directly to the patient’s family; it should be forwarded to any 
physician requesting such information in behalf of the family. 'The 
findings are not considered confidential; however, they may be 
meaningle.ss or confusing to a layman, and the information there¬ 
fore should be placed in competent hands for interpretation. 

Examination of Record by Patient or Family Undesirable 

It is undesirable to allow a patient or his family to inspect his 
chart. He or they may find comments by nurses, interns or other 
members of the professional staff which may be considered uncom- 
plimentaiy or incorrect. The patient may then attempt to have the 
record changed, or cause annoyance to the administration or the 
professional staff. He may even bring a lawsuit for libel or some 
other fancied grievance. It is, therefore, advisable to have the ab¬ 
stract of the record omit characterizations or other remarks which 
may offend the patient. 

In some states, as in Connecticut, a hospital, after the discharge 
of the patient, by statute must permit such patient or his physician 
or duly authorized attorney, upon request, to examine the hospital 
record, including the history, bedside notes, charts, pictures and 
films kept in connection with the treatment of such patient, and 
permit copies of such history, bedside notes and charts to be made 
by such patient, his physician or duly authorized attomey. 

In some hospitals, when a foi mer patient or a member of his 
family insists upon seeing the record, the following procedure is 
followed: 'The former patient (or his family) is advised that the 
record is the property of the hospital; that he has no right to it, 
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except as to information which may be needed by his physician in 
treating him, or by his attorney in representing him, in which cases 
the information -vilr^t^given directly to the physician or attorney 
upon proper authorization. The patient is advised to consult his 
physician (private or staff) who took care of him for any informa¬ 
tion he may desire. If the physician is not available, the patient is 
given an appointment with a physician on the administrative staff 
of the hospital, who evaluates the inquiry and under appropriate 
circumstances provides the desired information to the patien- to¬ 
gether with a proper interpretation. 

In one larf.vS^orcral hospital, upon request of the next of kin or 
of the individual who gave consent for the autopsy, a brief letter of 
reply, stating simply the principal findings (diagnosis) at autopsy, 
is addressed to the inquirer over the signature of the physician who 
is medical director of the hospital or who is otherwise responsible 
for the release of medical information. 

Information for Physicians 

Outside physicians who make inquiries concerning patients 
should be referred to the administration; merely because the appli¬ 
cant is a physician gives him no more right than a nonphysician to 
see a patient’s record, unless he is treating the patient or has the 
patient’s authorization. Access may be allowed to a second attending 
physician, even over the objections of the original physician, if in 
the opinion of the administration such examination would be to the 
patient’s benefit. 

Abstracts for Other Hospitals 

Abstracts, copies, and summaries may be supplied to referring 
physicians, hospitals, veterans’ bureaus, sanitaria or similar insti¬ 
tutions in charge of registered physicians, without an authorization 
from the patient. In case of transfer of a patient to any other hospi¬ 
tal, sanitarium, nursing home or other institution under the direct 
charge of a physician, the patient should be accompanied by a sealed 
copy of the summary. When another hospital requests an abstract 
or a copy of the patient’s history in whole or in part, the request 
may be deemed as coming from another attending physician. 

Authority of Governmental Agencies 

On request of a federal or state compensation commission, where 
it appears that a compensation claim is pending, information from 
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the records may be supplied and reports made on forms submitted 
by such agency, without the patient’s authorization. Unless such re¬ 
ports are required by law, a governmental agency is not entitled to 
medical information without a patient’s consent. The fact that the 
request comes from some governmental unit does not constitute a 
waiver. If such agency desires to view the record, a subpoena should 
be served on the hospital; at the designated time and place the pa¬ 
tient or his attorney can voice objections, if any. It is to be remem¬ 
bered that the prohibition is against the disclosure of confidential 
information and not ordinary facts such as the name of the patient, 
his address, and the dates of admission and discharge. 

Information for Social Agencies 

Despite the fact that a social agency is one of recognized stand¬ 
ing, it possesses no greater legal authority than ainy individual to 
demand medical information, without proper authorization. How¬ 
ever, this rule is frequently ignored in the case of approved social 
agencies, where it is deemed for the welfare of the patient. Strictly 
speaking, the disclosure is not proper. 

Verbal requests for information are to be discouraged in favor 
of written requests. The proper procedure for social agencies is to 
write to the social service department of the hospital. 

Examination by Attorneys Representing Patients 

Hospital records contain evidence which is important in litigation 
cases. The attorney is required to prepare a bill of particulars which 
indicates to the opposing side what he intends to prove at the trial 
as to the patient’s injuries; he is restricted in his proof in couii; to 
what has been specifically claimed in the bill. 

The chief objection to examination of the record by the attoimey 
is that the names of the attending physicians may be obtained, and 
the doctors subpoenaed to court. Other objections to showing the 
records are the possibility of alteration and the necessity of having 
someone present while the record is being examined. Some adminis¬ 
trators will sit down with the attorney and answer questions from 
the record. ’ 

If it appears that litigation is intended against the hospital, it is 
advisable to notify the liability insurance carrier and the hospital’s 
attorney. If a specific phj’sician is involved, he should be informed 
of the nature of the inquiry, as he may desire to report the matter 
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to his insurance company. Whether to give out information under 
such circumstances should be left to the discretion o^ the hospital’s 
lawyer. When such infonnation is refused, a subpoena or court 
order may require the hospital to produce the records for inspection. 

In litigation between the patient and a third person in which the 
hospital is n< t involved, it would be well to require a subpoena or 
court order before producing the records in court. The records 
should remain in the custody of a representative of the hospital, 
and should not be withdrawn from his custody, unless directly or¬ 
dered by the court. 

An application was made to the Court of Claims for an order re¬ 
quiring the director of the state hospital to make accessible to the 
committee and his attorneys the hospital records of his ward and 
make a photostatic copy available at the applicant’s expense. The 
purpose of the application was to ascertain the facts of an alleged 
accident on the hospital premises whereby the patient sustained 
physical injuries, so that the committee might ascertain whether 
a cause of action existed against the state or others. Necessai'y to 
the inquiry were the records of the patient's physical and mental 
condition and of the care, supervision and treatment given her. 

“The right to examine necessarily implies the right to make notes 
or copies in aid of memory and for the purposes of subsequent 
study, consultation and analysis. Such a right is specifically pro¬ 
vided in Section 324 of the Civil Practice Act relating to orders of 
discovery in actions. The omission of the Legislature to enact simi¬ 
lar provisions to implement the right of examination conferred by 
the Mental Hygiene Law does not seem to us significant as respects 
the construction.”’ 

Inspections by Defendants or Their Attorneys 

In most states with hospital lien laws, the statutes pennit persons 
or corporations responsible for the injury to examine the records of 
the hospital pertaining to the injured patient. Ordinarily, the hos¬ 
pital requires the patient’s consent before the chart may be in¬ 
spected, but some lien laws do not make the patient’s authorization 
a prerequisite. 

The Delaware, Illinois, Maryland, New Jersey, New York, North 
Dakota, Oregon and Texas statutes state that the person or corpora- 


*M*tt«r of Bradshaw ▼. State of New York, ISO N.Y.S. 2d 8S4 (1958). 
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tioii liable for the lien is entitled to examine the hospital records of 
treatment, care and maintenance in reference to the injured person. 
In Illinois, the hospital is required within ten days after it receives 
a written request to furnish to a party to the claim, or to file with 
the clerk of the court in which the action is pending, a statement 
of the nature and extent of the injuries and the history of tae acci¬ 
dent. Failure to comply therewith makes the lien null and void. 

In New York State, however, examinations are restricted to items 
1 elating to the charges for treatment, care and maintenance; the 
patient’s clinical chart containing the history, diagnosis and opin¬ 
ions of the physicians usually is not shown without the patient’s 
permission. New York decisions have held that the lien statute does 
not repeal or modify the privilege against disclosure of confidential 
communications, but enables one liable for damages to examine the 
records for the purpose of checking upon the correctness and the 
reasonableness of the hospital charges.* Although the language of 
the statute is particularly broad, it was not intended to require a 
hospital to reveal confidential communications, nor is it necessary in 
order to determine the reasonableness of the hospital’s charges to 
examine records as to the diagnosis of the ailment or disease of the 
patient. The hospital should furnish information in respect to the 
treatment, care and maintenance of the injured person without dis¬ 
closure of confidential communications.* 

The hospital lien law of the District of Columbia, which has a 
privileged communications statute, does not permit an examination 
of the patient’s medical chart when a lien is filed by the hospital, 
but allows examination of the ledger entries and similar records of 
the hospital for the purpose of ascertaining the basis of such lien.” 

Aside from any rights which may be given to attorneys for de¬ 
fendants or to insurance company representatives under the lien 
laws, there is no authority for the hospital to open the medical rec¬ 
ord of any patient to inspection without the patient’s permission. 

Records of Retired and Deceased Physicians 

Petitioners have brought proceedings to compel the delivery to 
them of certain personal medical records which allegedly were in 
the possession of the deceased as attending physician during his 


■Sanducc t. Mt. Sin»i Hospital, Sup. Ct, N.Y. Co.. Sp. 1. Valcnta, J.. N.Y.LJ. (D«c. 1941), p. 
2070. 

•Matter of Larchmont Gables, Inc,, 64 N.Y.S, 2d 623 (1946). 

“Public Act 161, Code 33-301 to 395. 
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lifetime. In the alternative, petitioners have requested permission to 
examine and make copies of said records. The executor refused to 
deliver such records to the petitioners by reason of a clause in the 
will of the deceased providing as follows; “I direct my Executor, 
above mentioned, to burn and destroy all of my office records and 
files without opening or examining same.” 

The petitioners stated that they were long-time patients of the 
decedent, who conducted specific and general physical examinations 
of the petitioners and made periodic general examinations, includ¬ 
ing blood analysis, electrocardiograms, x-rays, etc. The petitioners 
further alleged that such examinations and tests were made with 
the intent and understanding that they would be recorded and 
would become part of their permanent record and as such would al¬ 
ways be available to the petitioners. 

In addition to legal requirements, there may be good reason why 
a physician would wish to preserve his records for some time. In 
many instances the patient must rely upon his physician and his 
physician’s records in order to establish the fact that he did receive 
medical care and treatment or that he has had the services of a 
qualified doctor of medicine. Without the physician’s records the 
physician who rendered the care would be unable to assist his pa¬ 
tient. Thus, in the best interest of the patient, the physician should 
not indiscriminately dispose of his records but should give consider¬ 
ation to the tjqje of practice he has and to possible needs of his 
patients. 

From an ethical point of view a physician is under no obligation 
to turn his records over to his patients. In the best interest of the 
patient, however, when a phj’sician contemplates moving from a 
community or retiring from practice, he might notify the patients 
on his active list of the fact that he intends to leave and encourage 
the patient to seek the seiwices of some other doctor of medicine. 
The physician could also suggest that with the consent of the pa¬ 
tient arrangements can be made to permit a succeeding physician, 
designated within a reasonable time by the patient, to review these 
records. In this way the patient’s best interests may be served. 

The court held that the executor should make available the rec- 
o-ds and notes pertaining to the petitioners to the succeeding 
p’lysician of the petitioners upon the authorized request of the 
petitioners." 


“/n re CuthbcrUon** will, 252 X.Y.S. 2d 806 (1968). 
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Insurance Company Inquiries and Forms 

An insunince company has the right, at least in Oklahoma, to 
inspect and copy hospital records of persons whose hospital or 
medical bills it has paid or is obligated to pay. If the company has a 
signed authorization from the patient or his representative, it has 
a light of access to the records without resort to litigation. 

The hospital is the owner of the paper or other material on which 
the records are kept, “and not the owner of that information con¬ 
stituting the medical records of the patient-The patient has a 

pioperty I'lght m the information appearing or portrayed on the 
records. . . With authorization from the patient, an insurance com¬ 
pany has a legal interest in the information contained in the records 
or the puiTose of determining its obligation to pay claims for hos¬ 
pital or medical seiwices. ** 

Certain types of insurance policies are concerned with illness and 
mjiiry to the person. There are accident and health policies, Blue 
Lioss contracts, workmen’s compensation insurance, products lia¬ 
bility coverage, automobile and public liability, indemnity, hospital 
and medical malpractice protection and others. To facilitate prompt 
pajanent of bills, such information should be made available as 
readily as possible. The authorization should direct the specific hos- • 
pital to release the information; a generally worded waiver attached 
to the in^rance form or a photostatic copy thereof should be 
deemed sufficient. 


It has been suggested that a code system be used in filling out 
certificates of proof of illness. Tlie International Statistical Classifi¬ 
cation of Diseases, Injuries and Causes of Deaths was published in 
^ Pi'oject of the Interim Commission of the 
W orld Health Organization of the United Nations. WTiether this 
classification or the “Standard Nomenclature" is used, a medical re¬ 
port in code reaching only a medically trained person, would involve 
far less work to report and would limit the spread of the confidential 
information. ^ 

Hospitals have had trouble with the multiplicity of questions on 
forms of various sizes and arrangements, and the inadequate space 
to answer questions. The American Hospital Association has rec¬ 
ommended two general forms for use in all hospitals. The first form 


-.NUr8,r.t DuBoi», M.D.. "Wh, Not M«li«] R.port* in Coder 22:51. D«. 194*. 



release of confidential information 


_ 1 101 

approved by the Association’s Board of Tiustees in 1947 

o individually insured persons; the second, in 1949 to 

those covered by gi-oup insurance. ‘-oim, in to 

Inquiries from Employers 

harrJppi employer has arranged for the hospitalization or 

thP "ot act as a waiver of 

No maUerSo" f ^^e physician. 

sVrvke he is hospitalization or the medical 

cent the ItP, pf !i '"^°‘™^tion from the case record ex- 

Industnal companies frequently employ their own physician or 

SentM^r" Permissible to transmit in^oi ration 

confidentially to a company physician caring for a patient after hos 
Pital discharge, but such information is not the piZrtv of thp’ 
personnel department or company management. 

Sending unauthorized reports to employers or insurance r^rriprc 
m cases not involving an industrial injury'or diLase s not Pe^ 
sible however, where the state workmen’s compensation act orT- 
employment insurance law requires a report, the iiecessarv informs 
hon .s t,a„.mitled to the entployer, iLni" e c„„Zy "r°Xr 

Infoimation to LfOCcil Police 

accidents which are reported to the police 
epaitment, or cases involving suspicion of the commission of crime 
For police cases the information for police records is automaticX 
made available by hospitals. Special precautions must be taken i^ 
cases of suspected suicides, intoxication, drug addiction or moral 

copsidered 

Handling of Information for the Press 

It should be a matter of hospital policy for inquiries from news 

SftaTnewft condition of patients or other matters of ho^ 

np^.Vf ‘cferred to the director or to some person de g- 

nated for the purpose. ^ 

-•Economy Throueh Uniform Tnaurnnee Report Form.." .‘tcpil^U. 23 : 19 . D«. 1949. 
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The hospital should not release information regarding a patient 
to the pi ess or permit photographei's to take pictures of patients 
without the written authorization of the patient and the attending 
doctor. Final consent rests with the patient, whose consent is suflS- 
cient, unless his condition is such as to preclude interview’s or pic- 
tuies without the approval of the attending doctor. It must be em¬ 
phasized that good hospital administration and the best interests of 
the patient may sometimes bar pictures even w’hen permission of 
the patient has been obtained. Sound judgment must govern such 
exceptions. 

The hospital should confirm the presence of public figures unless 
expressly forbidden by the patient or his physician. \Vhere there is 
widespread interest, a physician may arrange for periodic bulletins 
on the patient’s condition. 

Procedures for Answering Press Inquiries" 

A. General Principles 

1. The primary responsibility of the physicians and the hospital 
is the patient’s welfare. 

2. l\ew’spapers exist for the common good and to bring matters 
of general interest quickly and correctly to the public. 

3. The hospital has a responsibility to the patient, to the pro¬ 
fessional groups in its organization, and to the community. 

B. Information to Be Giv’en to the New’s Agencies 

1. Attending physician’s name may be given. 

2. A pnvate patient s admission may be acknow’ledged and the 
general condition stated. 

3. A ward patient’s admission may be acknowledged and the 
general condition stated. 

4. Emc) gcncy cases. You may give name, age, address, occupa¬ 
tion, sex, nature of accident, as automobile, explosion, shoot¬ 
ing; extent of injuries such as injury to leg, ann, etc.; bums, 
wounds, and part of body. Be careful in expressing an opinion 
as to definitive diagnosis or prognosis. 

5. Restricted inforynation. In cases of poisoning, intoxication, 
stabbing, attempted suicide, or other similar occurrences, no 
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motive should be g^ven. Medical information may be given 
only byy-hysic’An in charge of case. 

Children. Get consent of parent for release of medical infor¬ 
mation. 


7. Photographs. None should be taken of unconscious patients. 
Permission of attending physician and patient is required in 
other cases. Permission of administrator or his designated 
representative is also required. 


General Prqce^ure 

One or more persons should be designated specifically to 
handle press relations in the hospital. Since the administrator 
may be away from the hospital and cannot be reached, it is 
important that those persons designated to answer inquiries 
from the press be briefed thoroughly point by point as to hos¬ 
pital policy in answering inquiries. 

At least one person authorized to answer inquiries from the 
press should be on duty at all times, especially on evening and 
night shifts. 

The names of such designated persons should be made 
known to the telephone operators, admitting departments, in¬ 
formation desk, nursing supervisors, emergency department, 
record department and to others who are likely to receive calls 
from newspapers or reporters. 

None other than the designated persons may give informa¬ 
tion concerning patients to newspapers and reporters. All in¬ 
quiries from these sources must be referred to the designated 
persons, who will alwa 3 ’s make the welfare of the patient their 
first consideration. 

Information relative to research and scientific projects 
should not be made public without the consent of the indi¬ 
vidual involved nor in a manner to conflict with the ethics of 
the professional group concerned. 

Information relative to the actii'ities of the hospital should 
not be designed to secure comparative advantage over other 
hospitals or personal advancement of any individual. 

At all times there must be strict adherence to the tnith, un¬ 
adulterated either by e.xaggeration or by incomplete and mis¬ 
leading statements. 
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Hospitals shall enlist the cooperation of the local medical 
society whenever indicated. These societies are governed by 
the principles of ethics of the American ^ledical Association. 
A conference committee of the hospitals and physicians can 
always adjust problems. 
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MEDICAL RECORDS 


Medical records arc maintained by hospitals primarily to provide complete 
information about their patients. These records ate compilations reflecting aU 
the data necessary to the care and treatment of persons who'are admitted. State 
licensing laws and the enforcing regulatory agencies are creating new and more 
stringent requirements with which the hospital must comply; in addition, non¬ 
governmental bodies, such as the Joint Gsmmission on Accreditation of Hos¬ 
pitals, provide standards necessary to insure sound medical care. The mainte¬ 
nance of a medical records library and the formulation of accurate and complete 
medical records arc regulated by both governmental and non-governmental 
agencies. 

While many records are required to be maintained by hospitals, e.g., financial 
records, vital spiiistics and those required under federal and state pharmacy 
and drug laws, and while many reports are required to be made, eg., those 
relating to communicable diseases, only those records relating directly to the 
care and treatment of patients will be discussed. The primary concern of this 
chapter will be the legal aspects of medical records, with particular emphasis 
on those records which are required to be kept and on the possibility of liability 
in those situations where information is disclosed extra-judicially. 


SECTION 1 

RECORDS REQUIRED TO BE KEPT 

C. 1-1 WHAT CONSTITUTES THE MEDICAL RECORD 

The medical record is composed of at least two distinct parts—although these 
parts may be made up of several types of itemizations and forms. The first pan 
can be called the information section of the record. It is compiled in the ordi¬ 
nary case upon admission; it details the pertinent particulars of the patient’s 
history, such as n.ime, age, reason for admission. The second pan is the clinical 
section of the record, and this is a continuously maintained history of the treat¬ 
ment afforded die patient in the hospital. This part of the record reflects the 
results of physical examinations, the treatment administered, progress reports, 
physician s orders, clinical laboratory reports, x-ray reports, consultation reports, 
anesthesia record, operatior. record, signed consent forms, nurses’ notes and 
the like. 

’The medical record, then, is a complete, up-to-date written record of the his¬ 
tory, condition and treatment of the patient, and the results of his hospitalizatioa 
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<L '-2 LEGAL REQUIREMENTS 

latioi^ In most states, under the public health laws, those who own manage 
or supennse hospitals and other health facilities are required to make records 

In l^nT r 'O 'hel patients or inmates* 

Jui^to maSt 7"*'' specificaUy re- 

hke lose re P^«>'n<ng to these persons.* But these requirements, 

urTmfrr promulgated 

primarily for statistical purposes. l^iuniuigatea 

ting to the care and treatment of patients, is ordinarily found iThospital 
ccming reflations. In the usual situation, the legislature .gives plenary ptLer 

pitl'T'r"^ promulgate rules and regulations concerninrhos- 

^'fitilations generally set forth minimum record requireLnts. 
While several states specifically refer to medical records by statute « only UrS 
h« a provision which sets out detailed requirements concerning ^hat 
records must be maintained and what the contents should be: - 

$ 26-15-58 Licenses—Minimum Reqitirements 

rninTm" “* “ licensed hospital, the following 

minimum requirements must be met: * 

* * * 

Jim n« surgery must be submitted for 
rS heaTtbT '7 f'f>o'o8i« approved by the department 
mad^ pathologist’s written report shall be 

a.ed u^o7 record of each patient oper- 

(5) Each patient shall have a clinical record which shall 
mclude: detailed clinical history, description of physical 
examination, reports of laboratory tests and of pa^hLgy 

*'‘l'"i«ion (provisional) and pS- 
Of t.ve diaf os.s, clear description of treatments giJ^e^ 
sis °P'^«''’« procedures, postoperative dSgno- 

! !’ physician, final complete diagno- 

sis and results of treatment at the time of discharge from 
the hospital and other reports as specified by the depart- 

Civ 7 “ (McKinney Supp. 1972-73)- Tex. Rev 

•£» Dbi r-” 7^’ (1966); Fla. Stat. Ann. s 382.31 (’i960) 

^ f-X.. Del. Code Ann. tit. 29. $ 7202 (Supp. 1970). 

$ 1820 nJ/,’).''"^- Ann. tit. 22. 

c. 111*.?70%?1^' Ann. 
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be properly in¬ 
dexed and filed in the hospital.* ^ ^ 

^us generally the requirements as to the maintenance and contents of 
medical records wiU be found in licensing rules and regulations. But even in 

the ^formation required, those specifying the broad areas of information re¬ 
quired, and those stating simply that the medical record shall be adequate ac¬ 
curate or cornplete.* These regulations may also set out standards for the m’ain- 

retention of medical records. The hospital 
should keep abreast of amendments and revisions to these regulations. 

^"3 Retention of Records 

useof'ther record is maintained primarily for the 

the ?en«h o/^“ ' in providing better patient care. thus, 

the length of t^e a record should be retained should be determined on the 

^ IS of sound hospital and medical practice. However, the decision as to the 
^riod of record retention cannot be made on the basis of administrative and 
medical determinations alone. In several states, the regulations provide a spe- 
efic length of time all records mu^- be retained; in others, these specific pro- 

tha^rr i! V permanently, while a few require 

that the records be kept for the period of limitations for contraa or perLal 
injury actions. ^ 

tecords. several states, by regula¬ 
tion provide that records cannot be destroyed without the consent or appfoval 
of the regulatory agency. (£a 5 > For a discussion of the destruction of the 
original record when reproductions are made, see C. 1-4 1 

of «cf T'l 'bat an "adequate permanent record" 

of each patient be kept. It is not clear that this language requires permanent 
retention, but it may be so interpreted. The Virginia licensing regulations pro- 

with 0 0 ''° ^ f ■" “^^'«*ble manner 

with provision made for their safe storage." It is not clear whether the term 

safe storage affects the question of retention. 

‘UtahCodeAnn. $ 26-15-58 (1969). 

•Arkansas, California, Colorado, Georeia Idaho hfirvN.,.! x» t. «... 

Ran. Nevada. New Mexico. New York. North Carolina’. North Da’ko.a.”okla“Z; Penn' 
aylvania. South Carolina. Tennessee, Utah, Washington. West Virginia Wisconsin Wt 
oming and Puerto Rico have detailed provisions. Alabama Alaska ’ Florida 
ansa^ Louisiana. Minnesota. Mississippi. Missouri. Montana. Nebraska New Ham^’ 
shire. New Jersey, Oregon. Rhode Islc.sd, South Dakota and Vermont s^ci’fy brld a^T 

u:nM;areran:.eme;t:‘’ Virgima coni 
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Where tliere are regulations on the question, these will control. However, 
in the absence of regulatory requirements, each hospital must determine its 
own policy. It is clear that each record should be retained as long as there is 
a medical and administrative need for it; meaning a use for the records as a 
basis for later patient care, analysis, review and audit of professional and other 
hospital services. Whether the record should be retained beyond such medical 
and administrative need is difficult to determine. 

It has often been suggested that a key factor to be considered is the statute of 
limitations on contract and tort actions. Retaining the record for this period 
would not impose a burden on the hospital medical record library, since this 
period of time is generally shorter than the period the record would be retained 
for medical reasons. If the period of the statute of limitations were used as a 
guide, in the case of a minor the record would have to be kept, until the minor 
reached majority plus the period of the statute. While the possibility of an 
infant waiting until his majority before bringing suit is rare, it can happen. 
However, it would seem, balancing all factors, that it is not necessary to retain 
records until some time after the minor reaches majority, and such a decision 
is not recommended. Most suits by minors will be brought soon after the acci¬ 
dent causing the injury, if for no other reasons, because of the pressure of bills 
for care. 

In the final analysis, no blanket rule can be devised. The length of time 
medical records should be retained after they are not needed for medical and 
administrative purposes should be determined by the hospital administration 
with the advice of counsel, taking into account all factors including whether 
or not microfilming is feasible or practical, available storage space, and the 
future need for such records, as well as the legal considerations of having the 
records available in the event of a suit by the patient against the hospital or a 
third party. It should be noted that there is no instance of hospital liability for 
failing to retain hospital records. 

d. 1-4 Microfilming and other Processes 

Where it is possible, the hospital might solve the retention problem by 
microfilming the records and destroying the original copies. This would reduce 
the need for storage space but might raise other administrative problems. The 
members of the medical staff, for example, might object to the restrictions on 
the availability of panicular records for purposes of research and review. 

'S** Benigole v. Diener, 210 Md. 537, 124 A. 2d 265 (1956), for a case involv¬ 
ing this situation. See, however, Hubach v. Cole, 133 Ohio St. 137. 12 N.E 2d 283 
(1938). 
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Several regulations provide for microfilming or other photographic repro¬ 
duction,* In some states specific authorization from the regulatory agency is re¬ 
quired before the records may be destroyed; in these states hospitals should ob¬ 
tain whatever clearance is necessary before microfilming is begun.* 

With reference to the question of admissibility, most states allow the use of 
photographic copies of business and public records as evidence. Unless a statute 
or regulation specifically prohibits it, microfilming may be employed by hospitals. 

C. 1-5 Requirements Affecting the Medical Staff 

Almost all licensing regulations impose a general requirement that records 
be accurate and complete. This requirement imposes a duty on the medical 
practitioner. In addition, the Joint Commission on Accreditation of Hospitals 
and several licensing regulations specifically requite prompt completion of 
records after discharge of patients. 

The Connecticut regulation reads: 

■Reg. 200. All hospitals . . . must comply with the require¬ 
ments set forth in these regulations before a license is issued. 

• • • 

I. Short-term Hospitals, a. General, and b. Special 

• • • 

4. Medical Records 

• • • 

(e) Medical records should be completed within foiu’teen days 
after discharge of the patient except in unusual ciicumstances 
which should be specified in the medical staff rules and regula¬ 
tions. Persistent failure by a physician to maintain proper rec¬ 
ords of his patients, promptly prepared and completed, should 
constitute grounds for suspending or withdrawing his medical 
staff privileges. 

This requirement is made applicable to certain long-term hospitals by other 
provisions of the regulations. Other states have similar provisions specifically 
requiring the completion of medical records by practitioners within a reason¬ 
able length of time.’® 

Where these regulations exist, it is possible for a staff member to lose his 
privileges if there is persistent failure to keep recotds up-to-date. In Board of 

•See t.t.. Ala. Code Ann. tit. 7, $ 415(1) (I960); Ark Stax. Ann. 16-501 
(Repl. Vol. 1968), 28-932 (Supp. 1971); Cal. Evid. Code J 1550 (West 1966); see 
•Iso regulationi in Alaska, Indiana. Michigan, Missouri, Oiegon. Pennsylvania South 
arolina, Tennessee. . « 

•Holly V. Bates, 7 N.J. 191, 81 A. 2d 151 (1951). 

"See e.g., the regulations in Alaska, Massachusens, Minnesota, North Carolina, 
Texas, Wyoming. 
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Trustees of Memorial Hospital v. Pratt. the Wyoming Supreme Court held 
that the hospital board had the power to suspend a physician who failed to 
abide by the medical staff rule requiring records to be kept up-to-date. 

Almost all regulations require that the practitioner sign the record. Some re¬ 
quire that all orders be signed, while others merely refer to the signing of the 
completed record. In any event, the duty is imposed upon the member of the 
medical staff who attends the patient. Both the completion and signature rt- 
quirements should be incorporated in the rules and bylaws of the hospital or the 
medical staff. 

Another regulation affecting the medical staff requires inclusion in the medi¬ 
cal records of the pathologist s reports on tissues removed in operations. Several 
regulations have this requirement; some with a requirement in general terms 
stating that special examinations and laboratory findings be included in the rec¬ 
ord. Other states provide specifically that the tissue report of the pathologist is 
to be made a part of the patient s record. [ Sty* For a statute so providing, see 
Utah provision at 1"2.] If this report is part of the record it will be subject 
to examination and may be admissible in evidence.’- 

A related question which has arisen is whether the report of the tissue com¬ 
mittee of the medical staff is subject to examination. This report is not a medi¬ 
cal record, but it may relate to the care and treatment of an individual p> 3 tierK. 
In Judd V. Park Avenue Hospital,^* a patient sought to subpoena the records of 
any and all medical staff discussions and meetings of committees" relative to 
the surgery performed upon him. The court refused to allow the subpoena. It 
held that the statements were hearsay; such reports were distinguished from 
entries in the patient s records made contemporaneously with his treatment. 
The patient also sought to examine entries in the surgical log b<X)k and entries 
in the operations records and disease index cards relating to surgery performed 
by the defendant physicians, prior to the time of plaintiffs treatment. The court 
held that only those entries in the surgical log book relating to treatment of the 
plaintiff could be examined and that the entries in the operations records and 
disease index could not be examined because they were privileged information 
relating to the treatment of other patients. 

On the other hand, in Kenney v. Superior Court, a patient was allowed to 
subpoena the records of a hospital relating to the defendant physician. The 

” 72 Wyo. 120, 262 P. 2d 682 (1955); see Bryant v. City of Lakeland, 158 Fla 
151, 28 So. 2d 106 (1946). 

** For examples of the use of tissue repons in trials, see Valdez v. Percy, 35 (jil. 
App. 2d 485, 96 P. 2d 142 (1939); Riggs v. Gouldner, 150 Kan. 727, 96 P. 2d 694 
(1939). 

*• 37 Misc. 2d 614, 235 N.Y.S. 2d 843, affirmed ....... A.D. 2d ., 235 N.Y.S 2d 

1023 (1962). 

” 255 Cal. App. 2d 106, 63 Cal. Rptr. 84 (1967). 
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fCC 'r.js b/ u O ^>b;piriif I'l .’.If wnii 'injrv (-.rcM cri11nj;s, if nry, cc i- 

cfrnmo t^iC p.i/iii: ah, Ik’s '<a k'> on ih<’ hospital si. and any indicarinn of i s 
fpi'.iov.i! froir r'lc i.'itf. '",c a'.d loort (T-derr l the pfoducrinn <af tliO'C rf< o,,|s 
hfcanse they mi/;!,, havo disc'-wiy val'ie and niir'u assist iho plaintiff in I s 
ppoj.iratioo ft f trial. 1 !'c appetlate court agreed r.i.i';:ig; 

Hc'cortis of disci['Iinaiy proceedirgs, or o' 'he stanu of a doc¬ 
tor on a 'n)5piial i.talT, i.. of his removal ilnrefrom, in.y oi may 
not !c 'iiK.'.a'ble ?vii.lencf‘ I'.vcii if inadmissible suth records 
may vc'/ tsell point the vay <n evidi nco admit: ible in a lo.di t! 
malpractice ai ion.'"* 

1'!■. tourt also I'esjolrril I'le d, I’.al't. to ;mj\>er certain inettrogan ties .vlt'i 
ri fercncc to iny faces mdicattiig wlietl',,? .''c n._f Itaf conferref v.j h cap.its 
perl.lining to any facts dc.tli.ig vvih tli * r.' di il cr.iCj ft-atinciit, '■’cgnosis, 
dtag/irisis, etc., of rltt: planuiff. In the event of a.a artiio,i,.ive an, ccr, the in- 
te.iogaroiy .ccpiired he disdosure of tiie names, oldr.sst ,t;id specialties of 
s.idi expeits and the dates of contact. The deitn l.ni.- 'va.s also asked to disclose 
.vIk.I'ci 01 act .inv cepnts were to (>? r ilitd a.- . .|i . ste- ai'd if so, the sai k 

rr .... I - 'll » . ^ , 

C’ ■ O -*• ’ » .«». V . rUl.t,| .U.lf UiC 

• jMCstiiv. 'oLot./; 1 > ihi I ('( re Kf with tvpeits pertaining to ’he hiff, .md 
sfa" 1 ir.f .If Aoon l.utc the pi.itienr, as ",ll die names, *tldrcs':cs and 

-.f or of such . .vperts, was projier and had to lie nnsv. .n.d. The to irt 
ilso h.dd that the defendant had to disclose the names of any wirnesscs he in 
£er.. :''d to csH. 

!n..i/, the iltfen. at.^ was asked lO d.isclose whether the factois relaring to 

• If (..p. l.-d Seen picsented to a ji edi'al committee, and i"' so, to disc It sc r,,- 
■lA.'i ffd pLcc. of conferences, names, addresses and telephone numbers nd 
i/pc Or Cl ss of I'Xiors tliat were on the con tin I tree. Ihe court held that .he 
dcfeiid.tiit was not required to disclose the requested information ah.'i'it tltr 
mc’il.'il committee. It said that requiring this disclosure wcuid !>e a vioi.ticin 
of the i.t.oiiicy s "woik prodiut’ privilege. 

In the Kci;:i:y case it is oi interest to note ihtt tlicre was .i .M.inil.tig i ospual 
.tile .'g.nnsr the release of ft'ccirds wirhout a cm ’.der, 'I'hus i'’e pl''i.'>nfl, in 
.idhfion ej iKescnting sufficient information in ihe court :o jusffy tlie .ssuance 
of il'i; siibfcitna, also claimed that he had no access to any of the information 
while the defendant would either have access to the records or would have 
ki^tswledge of its contenrs. Afore,iniportanrly, the Kcuticy case psoints to a trend 
on the part of the courts to allow discovery of not only admissible evidence but 
piso information wliirh svill lable a p-uty to jifepare for trial .•'!''ixtivcly 
Otbet rases high.l’ght •In't itcrd. 
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In Myers v. Si. Francis Hospital,'^* plaintiff brought a malpractice action 
against a hospital and a physician for an allegedly negligent blood exchange 
transfusion administered *o an infant. An inrerloaitory order was entered 
directing defendant physician to attswer certain interrogatories. On appeal by 
the physician the court held that it was proper and relevant to inquire of the 
defendant what he did and why, and what happened in the course of, or as a 
result of, the procedures he followed. Moreover, the plaintiff was held to be 
entitled to have answers to his questions concerning the physician’s qualifica¬ 
tions, experience and treatment in similar cases. 

The New Jersey court in this case stressed the fact that the applicable pro¬ 
cedural rules permitting discovery of any matter not privileged which is rele¬ 
vant to the subject matter of the pending action or is reasonably calculated to 
lead to the discovery of admissible evidence, were designed to encourage full 
discovery of all matters not irrelevant or privileged. Thus, questioru relating to 
the physician’s license, education and internship, training and experience in a 
specialty, hospital connections, teaching, membership in medical societies, writ¬ 
ings, and occasiorts on which he performed similar treatments (as well as the 
names, addresses, dates and factual accounts of every patient for whom he per¬ 
formed a similar procedure) had to be answered. 'The court said this informa¬ 
tion related to the physician’s qualification and experience and were proper 
matters for cross-examinatiorL 

However, the fact that names and addresses of a physician’s former patients 
and details regarding their treatment may be relevant to the issue of negli¬ 
gence or competency in a malpractice suit does not necessarily render such 
information subjea to discovery by the plaintiff. In \J('illiams v. Thomas Jeffer¬ 
son University,^’ the court refused to require the defendant hospital to answer 
interrogatories seeking information about women on whom therapeutic abor¬ 
tions had been performed, so that plaintiff could direct inquiries to them for 
the purpose of obtaining evidence to impeach the aedibility of the defendant 
physician. 'The court recognized this information as being privileged, stating 
that the performance of an abortion is an extremely personal thing to each 
woman who has undergone such a procedure, a fact which she may wish to 
conceal from others. "A collateral attack for impeachment purposes does not 
weigh very heavily in a balancing of interests when opposed to such obvious 
reasons for privacy.”*^ [iST' For a detailed discussion of the individual’s right 
to be protected from this type of invasion, see C. 2-5.) 

A growing majority of courts that have spoken on this question have other¬ 
wise aUowed plaintiffs in malpractice actions quite liberal discovery. If the 

••91 N.J. Super. 377, 220 A. 2d 693 (1966). 

•’ 343 F. Supp. 1131 (E D. P». 1972). 

••W. at 1132. 
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• C'i4't tiie tp-. ii. ifion sou^iu levant ■ > fli.' subject inai-.r 

• ulated to le. d to the discovery of admissible evidence, he is 

on solid . Hiere is a ..co^ irion by the courts of the plaintiff's difficulty 

in discr wi'j, evidence in a .i..!piactice action. Relevant facts a. 1 information 
are n ro .^1/ than not in the ,ole possession uf the physician aiv! his col¬ 
leagues oi in hospital records other than patient u.dical records. 

' .idcr modern statutes and court rules, private documents of many types are 
' to discovery and ex.imin. ti.un prior to trial,'so long as it can be shown 
J y -re pertinent and marei’d to the issues -n tl e ''ise. As the Kenney 
nd .-.s. j show, infoinution from pr!. ■ .1 t ,,i uts, sii^h a. h., . I 

!■ ■>> J;,, can be discovered not o; ly when rhn;. , I • , , ,n r.'.- 

^•ui also when they are relevant to the suLjec' . i,' ■^ 

in his preparation for trial. Even where docu, > , • , - it,cai!y i - 
admissible, they may still be subject to discovery so long as such di i■ ,i 
not onstitute an invasion of another's right to privacy. 

^ < ., 1 /ti .1 statute, for exan pie, irovid.-; '). .written records of mi. r 

i ' 'a “ t t'ts r r;t.no.. . 1 , ,i - f in ’ ^ .'al medical staff committees 

.ifio , r. .naic.i .Hill II ..dini siui’ics foi the jiurpOje of reducing morbidity 
or moiiality re not adnu.,jible in videree. The stature further provides that 
the disclosure, with or ". ithont ihc consent of the pi '..nt, of information con¬ 
cerning him to such in-hospital medical staff committees does not make im 
piivilegcd information which would otherwise be privihr'-d. I'hc;. diia ..le 
yever, subject to di.scovt-ry pr ict. dings, excep. .h i identity of an/ 
X-a.ient ,nay not be tli>.:-,vrf‘,-I ue'';i.s -lie paticn .•ouicits to s..cli !isi.-V',- re 
Tlie admissibility into evidence .A .he o-i^^inai I rtcorc’s of any patic.n 

is not affected Ly this act.*® 


C 1-6 LIABILITIES 

V-irions Cfine tegulatory ageiu its in the field of public health are given the 
, or .0 promulgate rules and iet,'i'..i. ns which p.ov. in the eper.ation of hos- 
i u.ils. Not the least of tht e is n . i.vcr to gr.int rr deny ; liosxiiial license 
'-. the first instance. In addirfn, , agenri ^ r.uy exenise cofit.m.al super¬ 

vision over I.ospital operations, .ind may .uspeiid or revoke licenses previi-uslv 
granted.®® ^ 

'V'hile the approach of these agencies in the past has been generally one of 
..on and gradual improvement through c.iiciliation, in some instances of 
ji.-- (idard ojseration and refusal to comply .vith minimum .equirements, 
•h. .. lice power has been u,sed to revoke hospital licenses. T' is power may be’ 

Cai,. ,s in. Code § ii>c; tWest 1966). 

''Sfer.g, Utah Code Ann i /ti.is.AO (Supp. 1971). 
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exercised on both the state and local levels.** The enactment of stricter laws 
and the promulgation of regulations with higher standards may lead to more 
stringent regulation and tighter enforcement.** 

It is not suggested that the hospital's failure to comply with minimum 
standards relating to medical records will, standing alone, cause a revocation 
of license or accreditation, bur this failure, when coupled with others may 
produce such a result. 

In addition to the liabilities which may arise because of-noncompliance with 
statutory and regulatory standards, hospitals may be held liable for the breach 
of a duty to maintain accurate records. 

In Hansch v. Hackett,^^ a wrongful death action, the hospital was held 
liable for an attending nurse’s failure to observe the symptoms of eclampsia 
and her failure to record them on the patient's chart. The court stated that 
the symptoms were such as should be observed by a nurse even though she 
might not have known what was indicated. If the information had been avail¬ 
able the doctor might have ordered the proper and necessary treatment. 

In Aberson v. City of New York,^* the injured plaintiff was x-rayed at a 
city hospital. A doctor read the wet film and told plaintiff that there was no' 
fracture; he advised her to take hot baths. On the next day the roentgenologist 
reviewed the dry films and found a fracture. The change in diagnosis was noted 
on the patient’s record, however, it was not communicated to the patient. 
Testimony indicated that the procedure in cases of this nature was for the 
deputy superintendent to be informed of the discrepancy and for him either to 
notify the patient or arrange for immediate hospitalization. In this case nothing 
was done, and the patient suffered damage. The court held the hospital liable 
based on its breach of an administrative duty; 

In the case at bar, the doaors had performed their duty,—good 
or bad. A notaiio>i was made on the patient’s record of a change 
in diagnosis. Either a clerk failed to bring this to the attention 
of *hc deputy superintendent or the deputy superintendent 
failed to notify the patient of the change, either by phone, 
police or ambulance service. This omission constituted an omis¬ 
sion in the performance of an administrative act and the hos¬ 
pital is liable in damages therefor.*" 

Spears Free Clinic & Hospital for Poor Childreo v. State Board of Health, 122 
Colo. 147, 220 P. 2d 872 (1950). 

"See N.Y. Pub. Health Law J$ 2800 to 2810 (McKinney Supp. 1972-73); 
Munzer v. Blaisdell, 183 Misc. 773, 49 N.Y.S. 2d 915 (1944). 

*• 190 Wash. 97, 66 P. 2d 1129 (1937). See also Larrimore v. Homeopathic Hos- 
piul Association of Delaware, 54 Del. 449, 181 A. 2d 573 (1962). 

"205 Misc. 727, 132 N.Y.S. 2d 357 (1954). 

•• W. at 729, 132 N.Y.S. 2d at 359. 
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In another case arising in New York, a plaintiff failed in an attempt to im¬ 
pose liability on a hospital for alleged damages sustained as a result of errors 
and inaccuracies in the medical record.** 

A possible sanction, although not a legal one, is the denial or revocation of 
accreditation by the Joint Commission on Accreditation of Hospitals, if med¬ 
ical records do not meet the standards established by that body.** Failure to 
obtain accreditation or loss thereof, may adversely aff.ect other aspects of hos¬ 
pital operation. 

SECTION 2 

OUT OF COURT DISCLOSURE OF MEDICAL RECORDS 

When disclosure of information contained in a medical record is sought in 
a non-judicial setting, several problems arise. While the determination as to 
when and how this information is to be released or disclosed is primarily an 
administrative one, legal considerations arise. There is very little authority 
upon which to base legal answers. This section will not deal with those situa¬ 
tions in which some form of legal authority is invoked to procure the record 
or information contained therein. Tlius, sub^xjenas from courts or quasi-judicial 
bodies to medical records librarians will not be discussed, nor will disclosure 
to authorized persons pursuant to workmen’s compensation or hospital lien 
laws be treated. This section will deal with those circumstances under which 
the hospital may release or refuse to release the medical record or information 
contained therein. 

C. 2-1 OWNERSHIP AND CONTROL OF THE RECORD 

The records of the hospital, including the medical records, are the property 
of the hospital.** In some states regulations are found to this effect. The Missouri 
regulation pertaining to ownership and control provides: 

B. Hospital Records and Reports Regulation 
Number 1, Record Room 

* * * 

8. No records or excerpts from any record [shall be] . . . 
released from the record room except upon written order 
of the patient... or by due process of law. Records may be 

••Naddeo V. Degenshein, 147 N.Y.S. 2d 5S6 (Sup. Ct., Kings County, 1955). 

See StanJartis for Hospital Accreditation, Joint Conunission on Accreditation ol 
Hospitals, 1957. 

*• Hayt, Hayt a Groeschel, Law of Hospital, Physician, and Patient, p. 
652 (1952); Letoutneau, Before You Disclose Informatiors in Medical Records. 80 Hosp. 
Man. 51 (July, 1955); Ouiiersbip of and Access to Hospital Records, 166 
p. 796 (Feb. 15, 1958); Bulletin of the Joint Commission on Accreditation of Hospitals 
(No. 10, 1955). 
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removed from the record room only upon order of the ad¬ 
ministrator by duly qualified persons for purposes of study 
or research. Patient records are the property of the institu¬ 
tion and shall not be removed from the hospital premises 
except by court order. 

The Division of Health has indicated that, in addition to the patient’s con¬ 
sent for the release of information, it is desirable to obtain the approval of the 
attending physician or dentist. Note that the Missouri provision applies not 
only to the removal of the record, but also to the release of extracts from the 
record. 

"rhe Norsk Carolina regulation applies to the removal of records specifically: 

Part XIII Medical Records 
Section C. Procedures 

4. Records of patients are the property of the hospital and 
must not be taken from the hospital except under a sub¬ 
poena. When taken from the hospital property under sub¬ 
poena, they must be returned to the hospital at the end of 
the hearing for which they were directed to be procured. 

An administrative officer shall be responsible for the en¬ 
forcement of this rule. 

The Pennsylvania regulation is substantially the same as the provision above. 
The South Carolina regulation is to the effect that the records are the property 
of the institution and cannot be removed from the hospital except by court 
order. Some courts have held that a physician has a definable legal interest 
in the record.** While the attending physician has a clear medical interest in the 
record, it would seem he has no legal right to prevent disclosure by the hos¬ 
pital of information in the record.*® In Wohlgemuth v. Meyer ,the court 
stated, in a malpractice aaion by the husband of the deceased against the hos¬ 
pital and practitioners; 

The doctor-patient relationship is a fiduciary one and it is in¬ 
cumbent on the doaor to reveal all pertinent information to his 
patient. The same is true of the hospital-patient relationship. 

••Hampton Clinic v. District Court of Franklin County, 231 Iowa 65, 300 N.W. 
646 (1941), McGarry v. J. A. Mercier Co., 272 Mich. 501, 262 N.W. 296 (1935). 
However, in Application of Kabes, 175 N.Y.S. 2d 83 (Sup. Ct., Chemung County 
1958), the hospital sought to vacate a motion for examination of its record librarian on 
the ground, among others, that the records belong to the hospital and the doaors. The 
court in allowing the examination did not discuss this point. 

•‘Mussman v. Methodist Hospital of Indiana, unreported case, no. C-20151, Su¬ 
perior Court, Marion County, Indiana, June 29, 1956; Matter of Weiss, 208 Misc. 1010, 
147N.Y.S. 2d 455 (1955). 

•’ 139 ai. App. 2d 326, 293 P. 2d 816 (1956). And see 166 J.A.M.A. at 800 
(Feb. 15, 1958). 
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In the event of the death of the patient while under the care of 
the doctor and the hospital, the spouse has a right to know the 
cause of death. Withholding information would in a sense 
amount to misrepresentation.^* 

The medical record is a peculiar type of property; physically it belongs to 
the hospital. The institution may restrict the removal of the record from its 
premises, subject to supervening court order. The patient, however, has an 
interest in the contents of the record which cannot be denied, although the 
patient may have to protect his interest through recourse to the courts.** 

C, 2-2 RIGHT TO EXAMINE THE RECORD 

Assuming that the hospital has ownership and the right to control the rec¬ 
ord, if the hospital allows the patient the right to see his record or if the 
patient gives his consent to the disclosure of information in the record, no 
real problems arise. However, the hospital can deny access to the record to 
the patient or his authorized agent or disclose information in the record to 
third parties without the patient’s consent 

In a few instances, statutes have given the patient, his physician or author¬ 
ized agent the right to examine and copy his medical record.** Other statutes 
specific^’My deal with the question of the subpoena and admissibility of hospital 
records.** For a discussion of admissibility, see Section 3-1 Some statutes 

deal specifically with the confidentiality of research information obtained from 
hospital records by or on behalf of state departments of health.** There are, 

"W. at 331, 293 P. 2d at 820. 

“See Matter of Weisj, 208 Misc. 1010, 147 N.Y.S. 2d 455 (1955); Wallace v. 
University Hospitals of Cleveland, 164 N.E. 2d 917 (Common Pleas Ct., Cuyahoga Coun¬ 
ty, Ohio, 1959). 

“ See Conn. Gen. Stat. Ann. $$ 4-104, 4-105 (1969); Each hospital receiving 
state aid must permit a patient or his physician or authorized attorney to examine the 
hospital record, including the history, bedside notes, charts, pictures and plates; and per¬ 
mit copies to be made. See also MASS. Gen. Laws Ann. c. 111, $ 70 (1971) and Wis. 
Stat. Ann. S 269.57 (Supp. 1972-73) : Medical records of licensed hospitals may be 
inspeaed by anyone designated in a written authorization of the patie.ot. But see also 
N.J. Stat. Ann. 2A:82-41 to -45 (1952) permitting hospitals to allow examina¬ 
tions of patients records by persons against whom a claim is asserted for compensation 
or damages for personal injuries. The provisions also apply to insurance carriers, attor¬ 
neys and authorized agents, and states that hospitals shall not be liable for allowing such 
examinations. 

“Ala. Code Ann. tit. 7, J$ 383(1), 383(2) (Supp. 1971); Mass. Gen. Laws 
Ann. c. 233. S 79 (Supp. 1973). 

"Conn. Gen. Stat. Ann. 5 19-6a (Supp. 1973); 111. Ann. Stat. tit. 51, 
SS 101 to 105 (Smith-Hurd 1966); Mich. Stat. Ann. 325.131 to 325.134 (1967); 
Neb. Rev. Stat. SJ 71-3401 to .71-3403 (Reissue Vol. 1966); S.D. Code $ 34-14-1 
(1972). 
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in addition, several statutes which provide for the confidentiality of records of 
mental hospitals.*^ 

The statutes dealing with the confidentiality' of research are of particular in¬ 
terest. They provide that information, reports and other data procured m the 
course of medical study for the purpose of reducing morbidity or mortality, by 
health departments, state medical societies, allied medical societies or in-hospital 
staff committees of accredited hospitals, are to be strictly confidential and used 
only for medical research. The law goes on to provide that the information is 
not admissible as evidence in any action of any court or before any tribunal, 
board agency or person. The furnishing of such information shall not subject 
any person, hospital, sanitarium, nursing or rest home or any agency to any 
action for damages or other relief. Tbe law also provides that the disclosure of 
any information, records or other data obtained in any medical study, exce^ 
that necessary for the purpose of the specific study, is unlawful and those who 
violate the provisions of the act ate deemed to be guilty of a misdemeanor. 

With reference to the mental health statutes, the Alaska, South Carolina, and 
Kentucky statutes relate to the records or reports in mental hospitals or in the 
department of mental health. The Te nnessee statute applies to the medical rec¬ 
ords of patients in state hospitals and those patients receiving medical treatment 
m whole or in part at the expense of the state. It would appear that this T««- 
t2ssee statute is broad enough to include any patient who receives medical cam 
at the expense of a state agency. The Colorado statute provides that a licensed 
maternity home or hospital cannot divulge the contents of records relating to 
illegitimate children born therein or brought thereto except upon the order 
of the court or except as to information sent to the state or local departments 
of health. In Alaska and South Carolina there are penal provisions for violation 
of these laws. 

There is also growing judicial v,. lority on the point. In Wallace v. Univer¬ 
sity Hospitals of Clevelandr « former patient was granted a mandatory in- 
junction ordering the hospital to allow the patient’s counsel to examine her 
hospital record. The lower court required the hospital to allow the attorney 
to inspect any and all records in the hospital pertaining to thi hospital stay 
and treatment of the patient and to furnish a complete photostatic copy of the 
record to the patient. However, the appellate court modified the order so as to 
allow the patient’s attorney to inspect the records under the supervision of the 

•’Alaska Stat. J 47.30.260 (1971); Ky. Rev. * 210.235 (1969): S.C. 

CODE ANN. $ 32-1022 (Supp. 1971); Tenn. Code Ann. S 15-305 (Supp. 1971). 

* ^^ ••^°(M^N*E** 2 d ^917 (Common Pleas Cf.. Cuyahoga CUmmy. Ohio, 1959), aSirmed 
and modified, 170 N.E. 2d 261 (Ohio Ct. App. I960), motion to diimitt {rented, 171 
Ohio St. 487, 172 N.E. 2d 459 (1961). 
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In Musmann v. Methodist Hospital,*'^ it was determined that a patient was 
entitled to see his record despite a hospital ruling requiring the attending physi¬ 
cian’s consent. 

Morris v. Hoerster,** was a discovery proceeding against the superintendent 
of a state hospital and its chiel of social service. The defendants objected on the 
grounds thar this was in effea, a suit against the state. The court after holding 
that the rule of sovereign immunity did not apply, held that the plaintiff had a 
right to see his records as he had given his consent to disclosure of the informa¬ 
tion pursuant to a statute applicable to state mental hospitals. The case was re¬ 
manded however, because the court said the release should be only as to infor¬ 
mation that is relevant and material for the purpose of a suit or for preparation 
of trial. 

In Matter of Weiss,** a former patient brought a special proceeding to com¬ 
pel a hospital to submit to an examination and produce its records to enable the 
patient to ascertain' the names of the doctors who had operated on him for the 
purpose of instituting a malpraaice action. The court held that the hospital was 
not entitled to withhold the records from the patient for the purpose of con¬ 
cealing the identity of the physicians. The patient was held to have a right to 
see his own records. 

There are a number of other decisions in New York involving pre-trial 
discovei, and examination proceedings which indicate judicial recognition of 
the patient's right to view his record.^* However, these cases must be taken 
in their context. Pre-trial discovery and examination arc procedural remedies 
and do not create an absolute right in the patient to see his record at anytime. 
Such a right to pre-trial discovery and examination will be defined by the ap¬ 
plicable statute or rule and will not be recognized in the absence of pending 
or threatened litigation. 

Where there is no clear authority spelling out a patient’s right, generally, to 
examine his record, the decision to allow or not allow the patient or his au¬ 
thorized agent to see the record can be made on the basis of administrative 
considerations, taking into account the circumstances of the particular case. Ordi¬ 
narily, no adverse legal consequences will arise if the hospital refuses to allow 
a patient to see his record, absent non-compliance with a court order. The possi- 

*’ Unreponed case. No. C-2051, Superior Court, Marion County, Indiana, June 29, 
1936. See cases cited in note 29, supra. 

•• 348 S.W. 2d 642 (Tex. Civ. App., 1961). 

*' Supra note 33. 

“Glazer v. Department of Hospitals of the City of New York, 2 MiK. 2d 207, 
155 N.Y.S. 2d 414 (1956); Romano v. Mi. Sinai Hospital, 150 N.Y.S. 2d 246 (Sup. 
Ct. Queens County 1956). But cj. In r$ Hufstutict, 220 App. Div. 587, 222 N.Y. Supp. 
43 (1927); Jaffe v. City of New York, 196 Misc 710, 94 N.Y.S 2d 60 (1949); Peti¬ 
tion of Cenci, 185 MUc. 479. 57 N.Y.S. 2d 231 (1945). 
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bihty of a suit for damages based on a refusal by the hospital to allow the pa¬ 
tient to see his records seems remote. 

C 2-3 DISCLOSURE WITHOUT THE PATIENT'S CONSENT 

A crucial question presents itself in situations where the patient cannot or 
W.U not consent to the release or disclosure of his records. In some instances 
statutes provide for examination of hospital records by those persons against 
whom liability IS asserted under hospital lien laws. [05r For a discussion of 
these statutes, see Financial Management II. C. 1-7.] Of course when a 
court order directs that the records be opened, consent is not required’^* If the 
hospital IS sued by the patient, the hospital may use the hospital records in its 
own defense. Also, the hospital may allow physicians to consult its medical rec¬ 
ords for the purpose cf study and may employ the information in the record 

ot the records themselves, for the purposes of statistical evaluation, research and 
education. 

If the information is disclosed without the patients consent, does a richt 
of action arise for which the hospital must respond in damages? There is an 
assumption that the physician-patient privilege affects any use of the so<alled 
confidential matter in a medical record. This assumption is incorrect. The rule 
prohibiting the disclosure of privileged medical communications is statutory 
a^appli«^ly with respect to disclosures in judicial or quasi-judicial pro- 
ce^ings^ The out-of-court disclosure ’f information, while perhaps un¬ 
ethical. does not give rise to a cause of action under the privileged communica- 
tions statutes.^ ^ 

Massachusetts and V/yoming, by regulation, provide that confidential infor¬ 
mation obtained from medical records shall be furnished only on the written 

Chemung County 19J8) 

wherein the court indicated that the patient's application for in order for examinatiti’ 
constituted authorization for such examination. But cf. Tripp v. Knox 165 NYS 3 d 
660 (Sup. Ct.. Albany County .956). wherein the court dieted the piaLJff.pa^t t^ 
make the records available to the court. The reasoning being that since olaini^ff would 

her personal privilege to prove her caU the records 
should be maue accessible. * records 

"Noble v. United Benefit Life Ins. Co.. 230 Iowa 471. 297 N.W 881 nodii- 
Jacobs V. City of Odar Rapids, I8I Iowa 407. 164 NW 891 (1917)- Cim 
.« 22C N.W. 092iy. iS; S, 

V. Knights Temple & Masonic Mutual Aid Assn., 126 N.Y. 450 27 N F 0 d 7 

(1897)’swc'h7 Assn.. 95 Wis. 312. 70 N.VC^. L 

(1897). See Chdn PrwilegeJ Communicalio.u. 52 YaLE L.J. 607. 6l6 617 f 19441 

ard of ‘he court in Collins v. How- 

Sui^r 1962)^”*’*’ 177 A. 2d 142 (Pa. 
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•uthority of the patient or the executor of his estate.^" The Massachusetts regu¬ 
lation also gives the artending physician the authority to allow such disclosure. 

Connecticut, Illinois, Michigan, Nebraska and South Dakota permit the use 
of confidential information in medical research conducted under the auspices 
of the health department.^* 

Two possible avenues appear to be available to patients who can show injury 
as a result of a disclosure ' information in their medical records by hospitals 
or physicians. The p tient may possibly sue on a theory that he was defamed 
or that the disclosure was an invasion of his right to privacy. 

C. 2-4 Defamation 

Defamation may be defined as written or oral communication, to someone 
other than the person defamed, of matters concerning a 'iving person which 
tend to injure reputation.®" Under traditional concepts, libei was a written form 
of defamation while slander was oral, and libel was actionab'e without proof of 
acrual damage. Certain types of slander, such as the imputation of crime or a 
loathsome disease, fell under the same rule, although ordinarily, special dam- 
ages would have to be shown in order for oral publications to be actionable. 
Medical records may contain information which, if published, would tend to 
• person s reputation in the community adversely. Thus, conceivably, 
disclosure by the hospital to an unauthorized person could result in au action 
for defamat’on. 

However, the possioility of a patient obtaining a recovery against the hos¬ 
pital is slight. Ifi Gilson v. Knickerbocker Hospital,^^ plaintiff sued the hos¬ 
pital for libel, claiming that by complying with a lawful subpoena, the hospital 
had maliciously allowed the publication of false and defamatory matter con¬ 
tained in the medical record to be publisned. The record contained the obser¬ 
vation that plaintiff was under the influence of alcohoL The court granted the 
hospital s motion for summary judgment, stating that the defendant’s act was 
absolutely privileged in that it was acting pursuant to lawful judicial process. 

It is clear that when truthful information is disclosed with good intention 
and for justifiable ends, no action will lie.®* Release of information to interested 
parties wou'd be proteaed by the above rule. With reference to false informa- 

*• Massachusetts: Licensure Rules and Regulations for Hospitals, 1950 
(Dep’t. of Public Health) ch. 2.11, B5; Wyoming: Standards, Rules and Regula¬ 
tions FOR Hospitals and Related PAaLiriES, 1969 (Dept of Public Health) ch I 
514.a.2. ' 

*• See note 36, supra. 

••Prossei, Torts $ 111, pp. 737-751 (4th ed. 1971). 

280 App. Div. 690. 116 N.y.S. 2d 745 (1952). 

"Prosser, op. eit. supra note 50, $ 116, p. 797. Restatement, Torts $ 582 
(1938). 
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non which may be in the record, such as an incorrect diagnosis, it should be 
noted that only those publications which tend to diminish the esteem, respect, 
good wdl and confidence of the plaintiff in the community, or those publica- 
tions which tend to excite adverse, derogatory or unpleasant feelings or opin¬ 
ions about the plaintiff are actionable. ** It seems unlikely that disclosures of 
inaccurate information concerning a mans medical status or treatment will be 
considered defamatory. 

Moreover, there is in the law of defamation a conditional or qualifie.-l t-rivi- 
lege which exists as to: 


. . .communications made in good faith, without actual malice 
with reasonable or probable grounds for believing them to be’ 
uue. on a subject matter in which the author of the communi- 
cation has an interest, or in respect to which he has a duty, pub- 
He. personal, or private, either legal, judicial, political, moral, or 
^ * person having a corresponding interest or 

In those instances where a hospital is serving its own interests, as in its efforts 
to procure ^yment from a rhird parry, there can be no doubt that communica- 
tioiu made in such circumstances are privileged since the hospital may be termed 
an '^crested party. Also, in those instances where a public interest is being 
served, such as to protect the community, or a part thereof, from highly con- 

tagious diseases, it would seem proper to inform those persons interested in the 
relevant facts.®® 

Questions have arisen relating to the disclosure of statements or reports of 
coriferences or proceedings among the trustees, officers, medical staff personnel 
and comntirtees with reference to the qualifications of physicians who come up 
for annual reappointment to the medical staff or whose work is subject to re¬ 
view and assessment. Such statements or reports together with comments or 


"M. $ m.p. 739. 

“ 53 C.J.S. Libel & SUnder 5 89. p. 143 (1948). 

"In Simonsen v Swenson. 104 Neb. 22-:, 177 N.W. 831 (1920). the Nebraska 
Supreme in ruling upon the question of whether a doaor had vioUted a sutute 

which prohibited out-ot-couri disclosure of confidential communications, held the doaor 
no liable for duclwing to a hotel the faa that his patient had a venereal disease. With- 
out disclosing whether the diagnosis was correa, although it was intimated chat it was 
not. the court reasoned chat the rules of qualified privilege, as they appear in the law of 
defamation would govern this case. The doaor was held to ha^had a moral or l"g^I 

facTtl^r ^ ^°"»8i‘>us disease the 

fcet that he believed the patient to be so affliaed. The court, despite the faa that it 

was referring to an aaion for violation of a professional confidence, used exactly the 

&e Shumaker V F,«dbutg. 80 Cal. App. 2d 911. 183 P. 2d 318 (1947); Panon 
V. Jacobs. 118 Jnd. App. 358. 78 N.E. 2d 789 (1948). r. a on 
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communications made by persons with an interest are qualifiedly privileged at 
least to the extent that an unfavorable comment will not give rise to an action 
of defamation. [99^ For a statute protecting medical staff committees from 
liability in the performance of their functions, see Medical Staff, State-by- 
State Analysis, California.] 

In Raymond v. Cregar^* the court, in an action brc.ight by a physician who 
had failed of reappointment and who complained that.statements were made 
about him in malice, said: 

Persons who serve on the governing IxJf ds of institutions which 
boards have the obligation to pass upon the qualifications of the 
personnel, should have the widest latitude in discussing the 
qualifications of candidates for staff appointments, so long as 
they act in good faith. Statements made in such discussions are 
qualifiedly privileged. But the qualified privilege is lost if the 
statements are made with "malice." Malice in this sense may be 
described as an improper purpose, i.e., a purpose other than fur¬ 
thering the pi-blic interest which is legally proteacd by quali¬ 
fied privilege. . . . The fundamental test is the bona fides of the 
communication.*^ 

In this case the coun found that the plaintifTs allegation of malice against 
a trustee was sufficient to bring the matter to triaL 

A more difficult question is presented when neither the interest of the hos¬ 
pital nor the general public is directly involved. Such cases may arise when 
there are requests by insurance companies, litigating parties, newspapers, etc, 
lor permission to examin ' •’ -ain information from the hospital records. It 
is conceivable that in answering a private and confidential inquiry, the hospital 
is acting in the discharge of a legal, moral or social duty, and its answer may 
thus be privileged. This assumption has its basis in those cases which have held 
that when an apparently interested party makes a request for information 
concerning the general business character or credit of an individual, there is 
created a moral justification for disclosure because, under ordinary social stan¬ 
dards, a reasonable man would feel called upon to speak.** By analogy, it can be 

'*38 N.J. 472, 183 A. 2d 8)6 (1962), affirmint in part and reversinc in part, 
72 N.J. Super. 73. 178 A. 2d 29 (1962). 

*’ 38 N.J. 472,_, 185 A. 2d 856. 86l (1962). 

"Richardsoa v. Gunby, 88 Kan. 47, 127 P. 533 (1912); Melchet v. Beeler, 48 
Colo. 233, 110 P. 181 (1916); Froilee v. Lund’s State Bank, 131 Minn. 435. 155 N.W. 
619 (1915); Posnen v. Marble, 62 Vt. 481, 20 A. 813 (1890). 
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theorized that disclosure of data in medical records to an insurance company 
or to a Imgatmg party may be qualifiedly privileged, since the interest of the 
commun.ty m securing justice would create a moral duty in the hospital to 
~niply with such a request. Illustrative of this point is the holding that an 
insurance company made a qualifiedly privileged publication concerning a 
^rsons health when it caused certain information, adverse to the plaintiffs 
interest, to be recorded with an agency subscribed to by other life insurance 

Tfi r' "- " The extent of the 

qualified privilege is uncertain and impossible to reduce to a formula The 

public«.on must be justified by the importance of the interest served, and it 

aTL^d^cemll* - 

A request for information by a totally uninterested party can never create a 
situation which is qualifiedly privileged. In order that a disclosure be privileged 
the party to whom it is made must always have an interest. Whether or not’ 
the information was requested or volunteered wiU go toward determining 
w ether the publisher acted in good faith or had a moral duty to communicate 
party IS not precluded from volunteering information to an interested party 
when the communicant is serving his self-interest or a community interest or 
when there is an apparent legal o, moral duty to speak, such as in a situation 
where a patient is attempting to defraud his insurance company or a party 
he IS suing^ However, where none of these conditions is present, it would 
seem advisable to await a request by an interested party in order that there be 
created a moral duty to speak. 

It can 1^ concluded that disclosure of information or permitted examination 
of hospital records generally w.U not lead to liability for defamatioa 

C. ^~S Invasioi; of Privacy 

Sever. • isdictious recognize the principle that an individual has the right 
to be proticed from the mass dissemination of information pertaining to his 

m^ ’ 536 (N.n. ai. 1953) 

Rude v. Nisi. 79 Wis. 321. 48 NW 55 s nfioii - , c 

where the defendant answered a letter about'a nun writt« «hted 

May 197. 
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personal, private affairs, and from the unconsented to commercial use of his 
n^e, likeness or other personal matter.«> This right has been called the right 
o privacy. An invasion of this right is an unwarranted appropriation ot ex¬ 
ploitation of one’s personality; the publicizing of one’s private affairs with 
which the public has no legitimate concern, or a wrongiul intrusion into one’s 
private activities. To be actionable this invasion, exploitation, or intrusion 
must be done in such a manner as to cause outrage or mental suffering, shame 
or humiliation to a person of ordinary sensibilities. • 

Hospitals could be held liable under this principle if they were responsible 
for the unwarranted intrusion into the private affairs of a patient. In Bazemore 
*«. Savannah Hospital,** a petition was brought by parents against the hospital, 
a photographet and newspaper for damages, and to enjoin the unauthorized 
publication of pictures of their deceased, malformed child. On appeal from a 
judgment sustaining a general demurrer, the Supreme Court of Georgia held 
that the petition stated a cause of action.** The petition specifically alleged a 
duty on the part of the hospital: 

. upon the arrival of said child, to properly care for and ad¬ 
minister to it such skill, comforts, a.ic protection as would safely 
protect it.. . [from] an invasion of an unauthorized person or 
|<rMns, whereby its monstrosity and nude condition would 
likely be exposed to any person or persons, and particularly to 
the general public;.. 

, 14 A.L.R. 2d 750 (1950). AUbama. Arizona, 

all oraia, Colorado. Conneaicut, Delaware, Florida. Georgia, Hawaii. lllinoU, Indiana, 
l^wa, Kansas. Kentucky, Louisiana. Maryland. Michigan. Mississippi, Missouri. Montana. 
Nevada, New Jersey, New Mexico, New York. North Carolina, Ohio, Oregon, Pennsyl- 
wnia. South Carolina. South Dakota. Tennessee. West Virginia and the Distria of 
^lumbia have expressly or impliedly recognized the existence of a cotiunon law aaion 
for invasion of privacy. Nebraska. Rhode Island, Texas, Wisconsin, and probably Wash- 
^on have determined there is no common law aaion for invasion of privacy, 
^ere are statutory provisions, limited in scope, in New York, Oklahoma. Uuh and 
i^inia. In Massachusetts the courts have not ruled on the substantive question of 
whether a common law aaion existed, since under the factual situations of the cases 
ratertained, even if that right did exist, the fans before the courts did not constitute an 
lovtsion of privacy, 

•’The principle was first enunciated by Warren and Brandeis in The Right to 

^ 39 Mich. L. 

•• 171 Ga. 257, 155 S.E 194 (1930). 

•‘The case was reversed and apparently retnar-led for a ruling by the trial court 
‘f P 'demurrers which had been entered by the d 'endants. On the question of 

me liability of the hospital, the court makes no ruling out cites Morton r. savannah 
ospital, 148 Ga. 438, 96 S.E 887 (1918), which allows liability to the ext.-nt of non- 
trust fund assets. 

“Bazemore v. Savannah Hospital, 171 Ga. 257, 155 S.E. 194, 195 (1930). 
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While the Bazemore case dealt with the practice of photographing patients, 
it is possible that the releast’ or disclosure of information in a medical record 
could lead to liability under this theory. However, the right of privacy is not 
an absolute right. The distinguishing characteristic of the tight is that it is to 
protect the private citizen from mass dissemination of information concerning 
his private, personal affairs.** It has also been said that oral publication cannot 
constitute an invasion of privacy,*^ nor can the publication of data to an ex¬ 
tent reasonably calculated to serve the legitimate interests of the publisher 
constitute such an invasion ** Thus, the release or disclosure of inf(;.''mation in 
the medical record to private individuals, such as attorneys, insurance c. i^tny 
representatives or family members, would not ordinarily constitute an invasion 
of the right of privacy. It must further be remembered that the release, dis¬ 
closure or publication must be of such a nature as to outrage or cause mental 
suffering, shame or humiliation to a person of crdimry sensibilities.** 

However, some courts have expanded the doctrine to cover the cases of 
wrongful physical intrusion into the private life of a person although no mass 
dissemination was involved. In dayman j. Bernstein ,an action wss brought 
by a wife and husband for an injunction to restrain the defendant dxtor from 
developing or making prints of certain films and negatives of pictures taken 
of plaintiff wife'» facial disfiguration while she was in the hospital in a semi¬ 
conscious state. Neither the wife, husband or any of the family consented to 
the taking of such pictures. The court held that the wife’s right of privacy was 
invaded by the taking of the photographs; there was no need for publication 
and Jie injunction was issued. [SI7~ For a copy of a consent form for the 
taking of photographs, see Consents, <1. 3-11.] 

Prosser, Torts $ I17, p. 810 (4th ed. 1971). 

"Pangallo v. Murphy. 243 S.W. 2d 496 (Ky. Ct. Apn. 1951); Brents v. Morgan. 
*.21 Ky. 765, 299 S.W. 967 (1927); Melvin v. Reid, 112 Cal. App. 285, 297 P. 91 
(1931); Warren and Brandeis, The Right to Privacy, 4 HaRV. L. Rev. 193 (1890). 

" Panon v. Jacobs, 118 Ind. App. 358, 78 N.E. 2d 789 (1948); Voneye v. Turner, 
240 S.W. 2d 588 (Ky. Ct. App. 1951); Louis v. Physicians Dentists Credit Bureau, 
27 Wash. 2d 267, 177 P. 2d 896 (1947). See Brents v. Morgan, 221 Ky. 765, 299 
S.W. 967 (1927) and Trammell v. Citizens News Co., 285 Ky. 529. 148 S.W. 2d 708 
(1941), ■where the manner of publication was r x on a scale easily calculated to serve 
legitimate interests of the publishers. 

••See Annots. 138 A.L.R. 22 (1938). 14 A.L.R. 2d 750 (1950) and Nizer op. 
ctt., supra note 41. See also. 62 Am. Jur. Privacy $ 1, p. 677 (1972); Reid v. Real 
^^ive Pub. Co.. 63 Ariz. 294, 162 P. 2d 133 (1945); Cason v. Baskin. 159 Fla. 31. 
30 So. 2d 635 (1947); Davis v. General Finance & Thrift Corp., 80 Ga. App. 708, 
57 S.E. 2d 225 (1950); Warren and Brandeis, The Right to Privacy, 4 Harv. L. Kev. 
193.216 (1890). 

IV® D- * C. 543 (Phila. County 1940). See Welsh v. Pritchard. 125 Mont. 
517, 241 P. 2d 816 (1952); Housh v. Peth. 165 Ohio St. 35, 133 N.E. 2d 340 (1956)- 
Rhodes v. Graham, 238 Ky. 225, 37 S.W. 2d 46 (1931). 
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The right to privacy issue has been raised more frequently in recent years 
in conjunction with the liberalization of pre-trial discovery rules prompting 
litigating panies to request discovery of information from hospital patients' 
medical records. In determining whether to grant such requests, the courts 
appear to be using a balancing test, weighing patients’ rights to privacy against 
the right to discover information for the purpose of preparing for litigation. 
In at least two recently decided cases, courts have determined to protect the 
right to privacy. Both cases involve requests for information relating to the 
performance by physicians of therapeutic abortions to be used as evidence 
against the physicians and their hospitals. 

In W'llliamt V . Thontas Jefferson University ,a malpractice action, the 
plaintifiF patient asked the court to require the defendant hospital to furnish her 
with the names and addresses of former patients of the defendant physician 
and information regarding their treatment in connection with the performance 
of therapeutic abortions. Plaintiff wanted this information to enable her to 
direct inquiries to these other patients in order to gather eviden. • to impeach 
the credibility of the physician. The court denied the request on the grounds 
that plaintiff’s reasons for demanding the information were far outweighed 
by the interests of the other abortion patients against the exposure of private 
and personal data contained in their hospital records. 

The patient's right to privacy has even been protected against a search of 
hospital records for evidence relevant to a criminal prosecution of three physi¬ 
cians on the charge of conspiracy to commit illegal abortions at a designated 
hospital on a specific date. A subpoena had been issued, at the request of the 
District Attorney, directing the hospital involved to produce the medical rec¬ 
ords of all patients who had undergone th .rapeutic abortions at the hospital 
during the preceding year and other pertinent information given by these 
patients to the hospital and their physicians. Three former patients of the hos¬ 
pital who had obtained therapeutic abortions, thereupon instituted a class action 
on behalf of themselves and all other women whose medical records were to 
be produced, seeking an injunction prohibiting the hospital 'rom disclosing 
any personal information about them pursuant to the District Attorney's sub¬ 
poena.’* In suppon of their claimed right to object to the production of their 
records, plaintiffs relied upon the physician-patient privilege established by 
statute: 

$ 328. Physicians and Surgeons Not To Disclose 
Information; Exception. 

No person authorized to practice physics or surgery shall 
be allowed, in any civil case, to cfisclose any information 

119 PlTT.^ECAL J. 226 (C.P. Allegheny County, 
\ 

t May 1973 


** Supra note 17. 

” Berman ct al. v. Duggan et al.. 
Civil Division 1971). 
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P*“‘'ent in a professional 
capacity, and which was necessary to enable him to act in 

‘enti to blacken the charactS of 
the patient, without consent of said patient, except in civil 

avj b„, doo „„nd f 

virs I produaion was declared void and 

vacated. In reaching this result, the court said: 

iiL'IicanL'■‘1 °^ “id in the in- 

Ss^ thU r^^ criminal charges filed against the three physi- 

uSf th^“/onfiT^"T ^P^.f=•'"ount public interest in Lin- 

wnem T^e T’ctween physician and 

^tient. The detrimental effect upon a physician’s ability to tend 

Rte^t a^Dri^e'rn" “ professional capacity is much too 

^r«t a price to pay for any possible benefit to be derived from 

eddeSce voluminous records of personal data in search of 

extendeTir communication theory will be 

L no ati^T - --i-- the rights of patients who 

^voM b?r proceedings against discovery procedures 

such^ f 'nfotmation from its records or a court order direaing it to produce 
IdWs^ “eTr" *1 Absent such 

ductd for invasion of privacy. However, if the hospital refuses to comply ^th 
.valid court order it wiU be aaing in contempt and thereby subjecting hsiS 
to the penalty attached to such disobedience. In order to avoid tiis difeti;^, 

rZl untir-f produaion of 

will rtrin 1 abr compliance on the hospital’s part 

wiU result in liability for invasion of a patient’s right to privacy. 

The right of privacy, generaUy, is the right of a private person to be kent 

’-°T- “ ““»' ”d,'^5l' 

( record to private individuals could not be 

priviIeRed"»°e’Z'r? ' f'' Publication may ^ 

fo e W I* ^ r in court bc- 

legislative and other official public bodies, or qualifiedly, as in the case 

’•Pa. Stat. Ann. tit. 28. 5 328 (1958). 

Supra note 72 at 236. 

"See Warren and BrandeU op. cit.. jupra note 69, at 216. 
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of a discharge of some public or private duty, legal or moral. [B^ For a dis¬ 
cussion of communications which rnay be privileged, sec 2-4.J 

^ 2-6 NEWS RELEASES: Perhaps the hospital practice most likely to give 
rise to questions of the invasion of privacy is the release of information con- 
ccrning patients to news agencies. While the right of privacy docs not prohibit 
publications which arc of public or general interest,'* the extent of publication 
IS stiU a matter to be weighed carefully by the hospital in each case. Announce¬ 
ments of the admission or discharge of patients ordinarily pose no problem. 
However, the situation may be different where the hospital caters to specific 
diseases which are considered shameful in the popular mind. To publicize the 
fact that Mrs. Jones gave birth to a normal, healthy baby boy could not or¬ 
dinarily be considered an overstepping of the bounds of propriety; but to 
publicize the fact that Mrs. Jones gave birth to a. still-born monstrosity, or 
that Miss Brown had a child might be actionable. 

The patient may be a public figure; his prominence, in itself, makes virtual¬ 
ly all of his doings of interest to the public.” Relatively obscure people may 
voluntarily take certain actions which will bring them before the public, or 
may victims of occurrences which are newsworthy, such as accidents, deliber¬ 
ate injuries, attempted suicides, police cases, etc, thus making the particular per¬ 
sons of interest to the public. The latitude extended to the publication of person¬ 
ae matters, names, photographs and the like varies as to these individuals. The 
public figiue may not complain if his life is given some publicity, and this may 
be true long after he has ceased to be in the public eye.” The ordinary citizen 
who voluntarily adopts a course of aaion which is newsworthy, cannot be 
heard to complain if the activity is reported along with his name and picture” 
However, as time passes the identity of the panicipant loses imponance and an 
aaion for invasion of the right of privacy may then exist,*® 


” Cason T. Baskin, 159 FU. 31, 30 So. 2d 635 (1947). 

"Martin v. Dorton, 210 Miss. 668, 50 So. 2d 391 (1951); Sidis v. F-R Pub 

pf r** 94 Cal. App. 2d 704, 211 P. 2d 

320 (1250), Flake v. Greensboro News Co., 212 N.C. 780, 195 S.E 55 (1938)- Elm- 

»59 Fla. 51. 30 

oo. 2 d o35 (1947). 

. 79 F. Supp 57 (DC. Minn. 1948) 

^ided without determining whether or not the common law right of privacy exists in’ 
Minnesota; Langford v. Vanderbilt University, 199 Tenn. 389, 287 S.W. 2d 32 (1956)- 
Burnstein v. Nat’l. Broadcasting Co., 129 F. Supp. 817 (D.C, D.C 1955)- Smith v’ 
251 AU. 250, 37 So. 2d 118 (1948); MeL v. Los ^geles Exam net “s aL 
App. 2d 304, 95 P. 2d 491 (1939). ’ 

"Burnstein v. Nat’l. Broadcasting Co., 129 F. Supp. 817 (D.C, D.C. 1955)- Mau 

^9^9); Melvin v. Reid, 112 aLApp. 
285, 297 P. 91 (1931). But tf. Smith v. Doss, 251 AU. 250, 37 So. 2d 118 (1948) 
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It has been held that the name and photograph of the victim of a circum¬ 
stance which is itself newsworthy may be published.** However, in Barber v. 
Ttme, Inc.** the publication of a story, with the name and picture of the 
plaintiff, concerning a strange ailment for which she was being treated, was 
actionable. In making its determination the coun said: 

Certainly if there is any right of privacy at all, it should include 
the right to obtain medical treatment at home or in a hospital 
for an individual personal condition (at least if it is not con¬ 
tagious or dangerous to others) without personal publication. 

. . . Whatever the limits of the right of privacy may be, it 
s«ms clear that it must include the right to have information 
given to or gained by a physician in the treatment of an indi¬ 
vidual's personal ailment kept from publication which would 
state his name in connection therewith without such person's 
consent."* 

While it may be argued that the reasoning of the Mistouri court in the 
Barber case is applicable only to illnesses, as distinguished from accidents or 
catastrophes, the illness was at least as newsworthy as any physical harm 
which may have occurred in an accident. The Barber case appears to conflia 
with the majority view,** however, the case may be distinguished because 
publication in the national magazine was in a section devoted to medical news. 
Public interest was not keyed to the identity of the victim, but rather to the 
disease or illness, consequently the use of the viaim's name and picture was 
not necessary end, because the illness was so degrading in nature, she was al¬ 
lowed to recover. However, in the case of newsworthy occurrences reported 
in the daily newspapers, motion pictures, radio or television, the identity of ' 
the participants or victims is as much a part of the news as the faas concern¬ 
ing their misfortune. 

In the ordinary situation hospitals may release information of legitimate 
news value for immediate publication by news agencies without fear of a suit 
for invasion of the right of privacy. Nevertheless, hospital policy concerning 
the release of information to newspapers and other mass media should be 
formulated so that the interests of the patient are always proteaed. 


*• Bremmer v. Journal-Tribune Pub. Co., 247 Iowa 817, 76 N.W. 2d 762 (1956)- 
Jone, V. Herald Post Co., 230 Ky. 227, 18 S.W. 2d 972 (1929); Themo v. New Engl 
land Newspaper Pub. Co.. 306 Maas. 54. 27 N.E 2d 753 (19^0): Kelly v. Post Pub 
Co., 327 Mass. 275, 98 N.E. 2d 286 (1951). 

“348 Mo. 1199, 159 S.W. 2d 291 (1942). 

"W. at 1207, 159 S.W. 2d at 295. 

See cases cited in note 80, supra; and Restatement, Torts S 867 (1939). 
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2-7 Betrayal of Professional Secrets 

One final theory which might give rise to liability for the diKlosure of ite f 
information in the medical record without consent need only be mentiored in 
passing, because it mainly rfleas the aaivities of the physician, and is only 
tangentially applicable to hospitals. It is possible that release or disclosure of 
the medical record* might give rise to liability because it results in the be¬ 
trayal of professional secrets to the detriment of the patient. 

In Simonseft v. Swensen,*^ the plaintiffs physician informed the plaintiffs 
landlady that the plaintiff was suffering from a contagious venereal disease. The 
landlady immediately forced the plaintiff to vacate the premises. Plaintiff sued 
the physician on the theory that a confidential communication had been re¬ 
vealed. The court held that the statute pertaining to confidential communica¬ 
tions applied only to counroom testimony, but pointed out that the statute 
relating to unprofessional conduct of physicians-might have been applicable. 
This statute specifically enumerated the betrayal of professional secrets to the 
detriment of the patient as a cause for rev.nation of a doaor's license. The 
court, however, found that while, theoretically, civil Lability might result, the 
aa of the physician in this case was qualifiedly privileged, since the doctor had 
a "duty" to disclose the existence of the contagious disease to persons who 
might be affected. His disclosure to the landlady was thus privileged and he 
was not held liable to the patient.** In theory, if a licensing statute or regula¬ 
tion affecting hospitals were to prohibit the disclosure of confidential informa¬ 
tion concerning patients, the hospital could be liable civilly. The chance of 
liability under this theory is quite remote, however. 

SECTION 3 

ADMISSIBILITY OF MEDICAL RECORDS IN EVIDENCE 

The increasing incidence of personal injury litigation, and the expanding 
use of life, accident and health insurance are major factors which operate to 
make medical records important evidentiary material. However, there is some 
diversity of opinion as to the admissibility of these documents in judicial and 
quasi-judicial proceedings.*^ The medical record is hearsay in that it is a state¬ 
ment made extra-judicially, introduced into a court proceeding for the purpose 
of proving the facts therein.** Again, the medical record may be deemed to be 

•• 104 Neb. 224, 177 N.W. 831 (1920). 

**Sie note*. 20 COLUM. L. Rev. 890 (1920); 30 Yale L. J. 289 (1921); 34 
Harv. L Rev. 312 (1921). 

*'■ S*t eenenlly, Antiots. 75 A.L.R. 37fl (1931): 120 A.L.R. 1124 (1939); 175 
AX.R. 274, 286 (1948); 38 A.L.R. 24 778 (1954); 44 A.LJl. 2d 552 (1955). See 
also 6 WicMORE, Evidence $ 1707 (3rd ed. 1940). 

“St* McCoRxtiCK, Evidence 5 313, p. 731 (2d ed. 1972). 
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a confidential communication between the patient and the physician and pro- 
teard from disclosure on that account. 

These records are, nevertheless, admitted into evidence on a variety of 
grounds.•• In jurisdictions whereby statute, records are required to be kept by 
certain hospitals, such documents, including medical records, may be admitted 
under -he exception to the hearsay rule relating to public or official records,*® 
and admissible under workmen's compensation and lien laws. In other states, 
medical records are admissible where it can be shown that they are made in the 
regular course of business.** The Uniform Business Records as Evidence Act, 
has been adopted by a large number of states, while several have adopted a 
Model Act which also provides for the admissibility of records made in the 
regular course of business. These laws are generally applicable. In those states 
which have adopted neither the Uniform nor the Model Act, medical records 
may, nevertheless, be admissible. [|st^ For a listing of the relevant statute 
in each state, see Appendix B.J Of course, these records must meet the usual 
evidentiary tests of relevancy and materiality, as well as competency.** 

However, having met these tests, the introduction of medical records may 
still be objected to on the ground that the matter contained therein is informa¬ 
tion subject to the operation of the physician-patient confidential communica¬ 
tion statute. Although these statutes have been held to apply to confidoitial 
matters appearing in medical records, th*ey will affect the hospital directly only 
in those cases in which the hospital is a litigant. In suits between the patient 
and others it is not the hospital's concern or right to assert the privilege, or 

"W. See alto Swic v. Scracuzzi, 79 Ariz. 514, 289 P.2(! 187 (1955); Pierce t. 
Paienon, 50 Cal. App. 2d 486, 123 P. 2d 544 (1942); Pressley v. Sure, 707 ''•a. 274, 
6l S.E. 2d 113 (1950); Bell v. Bankers Life & Casua'ty Ca, 327 111. App. 321, 64 N£. 
2d 204 (1945); Motley v. State, 174 Miss. 568, 165 So. 296 (1936); Kirkpatrick v 
WelU. 319 Mo. 1040, 6 S.W. 2d 591 (1928); Dallas Coffee 4 Tea Co. v. Williams. 45 

2d 724 (Tex. Civ. App. 1931); Garza v. San Antonio Transit Co.. 180 S.W. 7d 
1006 (Tex. Civ. App. 1944); Hempton v. State. Ill Wise. 127, 86 N.W. 596 (1901'. 

-See La. Rev. Stat. Ann. $ 13:3714 (1968), providing for admissibility of 
certified copies of records of certain hospiula. 

— See McCorkiick, op. cit. suprg note 88; 6 WiCMORE, Evidence J 1707 (3d ed. 
1940). Some states still have no legislation peruining to the admissibility of shopbooks 
or regular business entries. 

— See Munsie V. Highland Hospital of Rochester, 8 Misc. 2d 487, 168 N.V.S. 2d 
178 (1957), hospital rules and regulations not subjea to inspeaion or examination b'- 
fore trial when rules not admissible in evidence under pleadings; Case v. Vearrindy, 339 
M.ch. 579, 64 N.W. 2d 670 (1934), sutements by patient placed in record excluded. 
See •‘.so Flemming v. Thorson. 231 Minn. 343, 43 N.W. 2d 225 (1950); Greene v. City 
of Cleveland. 150 Ohio St. 441, 83 N.E. 2d 63 (1948). 
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anempt to destroy it when the records are subpoenaed.** This problem is for 
the courts and parties litigant. In those cases involving hospitals, the privilege 
will be effective only as to certain matter in certain types of causes, if waiver 
cannot be shown.** 

The hearsay and confidential communications rules, as they apply to medical 
Isolds, do not affect the use of hospital records in non-judicial situations; 
thus, while these considerations are of note, other faaors come into play in 
determining what matters may be disclosed out-of-courr without legal rep ;r- 
cussions. [99^ For a disct sion of this topic, see Section 2.] 

APPENDIX A 

CONFIDENTIAL COMMUNICATIONS STATUTES 

The following are statutes which protect the communications made between 
a patient and his physician from disclosure in judicial or quasi-judicial pro¬ 
ceedings under certr' circumstances. The statutes vary as to the scope and 
extent of the patient's privilege to prevent disclosure by the physician as well 
as to the nature of the proceeding in which it may be raised. 

Alaska: Alaska Stat. $ 18.20.090 (1969). 

Arizona: Ariz. Rev. Stat. Ann. J 13-1802 (Supp. 1972-73), 

S 12-2235(1956). 

Arkansas: Ark. Stat. Ann. $ 28-607 (Repl. Vol. 1962). 

California: Cal. Evid. Code Ann. J 992 (West Supp. 1972). 

Colorado: Colo. Rev. Stat. Ann. $ 154-1-7 (1964). 

District of Columbia: D.C. Code Encycl. Ann. 5 14-307 (1966). 

“Howler, ite Application of Larchmoni Gables, 188 Misr. 164, 64 N.Y.S. 2d 
623 (1946), hospital ordered to permit examination of record without disclosing con¬ 
fidential communications. v. 

The privilege es only where a physician-paticiu relationship can be established: 
Comrnonwealth v. Sykes. 353 Pa. 392, 45 A. .2d 43 (1946); likewise only data v hich is 
pathologically gr- nane to the patient's treatment is proteaed: In re Avery's Estate. 76 
N.Y.S. 2d 790 • jurr. Ct., Madison County 1948). In addition, the privilege applies 
only in certain types of anions: Im re Albert Lindley Lee Memorial Hospital. 209 F. 2d 
122 (2d at. 1953); State v. Bounds, 74 Idaho 136. 258 P. 2d 751 (1953); Common¬ 
wealth r. Edward, 318 Pa. 1, 178 A. 20 (1935); Mohr v. Mohr. 119 W.Va. 253. 193 
S.E 121 (1937); but note New York City Council v. Goldwater, 284 NY 296 31 
NJE. 2d 31 (1940). 

The patient may be deemed to have waived the privilege. See Heasion v. Krieg. 167 
Ind. 101, 77 N.E 805 (1906); Thompson v. Ish, 99 Mo. 160, 12 S.W. 510 (1889)- 
Yow V. Pittman, 241 N.C 69, 84 SE. 2d 297 (1954). 
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Hawaii: Hawaii Rev. Stat. § 621-20 (1968). 

Idaho: Idaho Code § 9-203 (Supp. 1972). 

Illinoit: III. Ann. Stat. tit. 51. 5 5.1 (Smith-Hurd 1966). 

Indiana: Ind. Ann. Stat. 5 2-1714(1968). 

Iowa: Iowa Code Ann. € 622.10 (Supp. 1973). 

Kentucky: Ky. Rev. Stat. Ann. § 213.200 (1972). 

Louisiana: La. Rev. Stat. Ann. 5 15:476 (1967). 

Michigan: Mich. Comp, Laws Ann. 5 600.2157(1968). 

Minnc.jta: Minn. Stat. Ann. 5 595.02 (Supp. 1973). 

Mississippi: Miss. Code Ann. 5 1697 (Supp. 1972). 

Missouri: Mo. Ann. Stat. 5 491.060(1952). 

Montana: Mont. Rev. Codes Ann. 5 93-701-4 (1964). 

Nebraska: Neb. Rev. Stat. 5 25-1206 (1965). 

Nevada: Nev. Rev. Stat 55 49.215 to 49.245 (1971). 

New Jersey: N.J. Rev. Stat. 55 2A:84A-22.1 and 2A;84A-22 2 
(Supp. 1972-73). 

New Mexico: N.M. Stat. Ann. 5 20-1 -12 (Repl. Vol. 1970). 

New York: N.Y. Civ. Prac. Act, Rule 4504 (McKinney Supp. 
1972-73). 

North Carolina: N.C. (Sen. Stat. 5 8-53 (Repl. Vol. 1969). 
North Dakota: N.D. Cent. Code 5 31-01-06 (Supp. 1971). 
Ohio: OhioRev. Code Ann. 5 2317.02 (Baldwin 1971). 
Oklahoma: Gkla. Stat. Ann. tit. 12, § 385 (1960). 

Oregon: Ore. Rev. Stat. 5 44.040 (Repl. Part 1971). 
Pennsylvania: Pa. Stat. Ann. tit. 28, 5 328 (1958). 

South Dakota: S. D. Compi led Laws Ann. 5 19-2-3(1969). 

Utah: UtahCode Ann. 5 78.24-8(1953). 

Virginia: Va, Code Ann. 5 8-289.1 (Supp. 1972). 

Washington: Wash. Rev. Code 5 5.60.060 (Supp. 1972). 
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We$t Virginia: W.Va. Code Ann. $ 50-6-10 (1966). 

Wisconsin: Wis. Stat. Ann. 5 325.21 (1958). 

Wyoming: Wyo. Stat. Ann. $ 1-139 (1959). 

APPENDIX B 

STATUTES RELATING TO ADMISSIBILITY 
OF BUSINESS RECORDS 

Alabama: Ala. Code Ann. $ 7-415 (1960). 

(See also 5 7-383(1) relating specifically to the admissibility of hospital 
records.) 

Arizona: Ariz. Rev Stit. Ann. 5 12-2262 (1956). 

Arkansas: Ark. Stat. Ann. 5S 28-928, 28-929 (Repl. Vol. 1962). 
California: Cal. Evid. Code Ann. J5 1270 to 1272 (West 1966). 
Connecticut: Conn. Cen. Stat. Ann. j 52-180 (Supp. 1972-73). 
Delaware: Del. Code Ann. tit. 10, f 4310 (1953). 

Florida: Fla. Stat. Ann. J 92.36 (Supp. 1973). 

Georgia: Ca. Code Ann. $ 38-711 (1954). 

Hawaii: Hawaii Rev. Stat. $ 622-4 (1 968). 

Idaho: Idaho Code Ann. S$ 9-413 to 9-416(1948). 

Indiana: Ind. Ann. Stat. $S 2-1656 to 2-1658 (1968). 

Iowa: Iowa Code Ann. $$ 622.28 to 622.30 (Supp. 1973) . 

Kansas: Kan. Stat. Ann. $ 60-460 (1964). 

Maine: Me. Rev Stat. Ann. tit. 16, S 457 (1965). 

Maryland: Md. Ann. Code art. 35, S 59 (1971). 

Massachusetts: Mass. Cen. Laws Ann. ch. 233, $ 78 (1959). 
Michigan: Mich. Comp. Laws Ann. $ 600.2146(1968). 

Minnesota: Minn. Stat. Ann. jj 600.01 to 600.04 (1947). 
Mississippi: Miss. Code Ann. $ 1761.5 (Supp. 1972). 

Missouri: Mo. Ann. Stat. $$ 490.660 to 490.690 (1952). 
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Montana: Mont. Rev. Codes Ann. 5J 93-801-1 to 93-801-4 (1964). 

Nebraska: Neb. Rev. Stat. $5 25-12108 to 25-12111 (1965). 

Nevada: Nev. Rev. Stat. $51,135(1971). 

New Hampshire: N.H. Rev. Stat. Ann. $$ 521 ;1 to 521:5 (1955). 

New Jersey: N.J. Stat. Ann. $$ 2A:82-34 to 2A:82-37 (1952). 

New Mexico: N.M. Stat. Ann. $ 20-2-12 (Repl. Vol. 1970). 

New York: N.Y. Civ. Prac. Act, Rule 4518 (McKinney 1963). 

North Dakota: N.D. Cent. Code $ 31-08-01 (1968). 

Ohio: Ohio Rev. Code Ann. $$ 2317.40, 2317.41 (Baldwin 1971). 

Oregon: Orr. Rev. Stat. $$ 4'.680 to 41.710 (Repl. Part 1971). 

Pennsylvania: Pa. Stat. Ann. tit. 28, $$ 91a to91d (1958). 

Rhode Island: R.l. Cen. Laws Ann. $ 9-19-13 (1970). 

South Dakota: S.D. Compiled Laws Ann. $ 19-7-11 (1969). 

Tennessee: '. enn. Code Ann. $$ 24-712 to 24-715 (Supp. 1972). 

Texas: Tex. Rev. Civ. Stat. Ann. art. 3737e, $$ 1 to 4 (Supp. 
1972-73). 

Vermont: Vt. Stat. nn. $ 1700 (1958). 

Washington: Wash. Rev. Code $$ 5.45.010 to 5.45.920 (1963;. 
Wisconsin: Wis. Stat. Ann. $ 889.2.5 (1966). 

Wyoming: Wyo. Stat. Ann. $$ 1-170 to 1-173 (1959). 

Federal:. U.S. Code Ann. tit. 28, $ 1732 (1966). 
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PATIENTS’ RIGHTS 

DISCLOSURE, CONSENT AND CAPACITY 

NIKKI HEIDEPRIEM 
JUDITH RESNIK 


T he recent Supreme Court decision invalidating state abortion sut- 
utes,» the mudi-publicized Michigan psychosurgery decision,* the 
growing number of right to treatment cases,* ar,d the issuance of federal 
guidelines protecting minors and other legally incompetent participants 
in federally funded sterilization programs* have prompted a reconsidera¬ 
tion of the personal rights of patients within the physidan-patient-state 
relationship. Recent malpractice cases reveal an innovative trend in tort 
law expanding the physidan's duty to disdosc information to a patient 
iu order to obtain that patient’s informed consent.* This article will dis¬ 
cuss several of the complex issues assodated with the physidan-patient 
relationship: how courts define the physidan’s duty to disdose under the 
present law, when informed consent is required; when an adult is deemed 
incompetent by the state to give such consent, and what spedal considera¬ 
tions ; jC as inddents of minority. 

Received for publication November 15, 1973. 

Ms. Nikki Heidepriem and Ms. Judith Resnik are suS members of the 
Annual Survey of American Law. Ms. Heidepriem wrote “Minors’ Capad'y to 
Consent to Health Care." Ms. Resnik wrote "The Physidan’s Duty to Disdose” 
and "The Element of Consent: A Case Stud* —Mentally Ill Patients.” 

1. Roe V. Wade, 410 UA US (1973), and Doe v. Bolton, 410 U5. 179 (1973). 

K. Kaimowitz v. Michigan Dep’t of Mental Health, Civil No. 73-19434-AW (Mich. 
Or. CL July 10, 1973), noted at 42 UAL.W. 2063. See notes 105-54 infra and accom¬ 
panying text 

8. See, e.g., Wyatt v. Stickney, 325 F. Supp. 781 (MJ). Ala. 1971), appeal pending. 
No. 72-2634 ^th Cir. 1972), as discussed in Civil Rig^u, 1972/73 Ann. Survey Am. L. 
339, 371-74. 

4. See Dep’t Health, Educ It Welfare. “General Guidelines Limiting Federal 
Financial Assistance for Sterilization of Minors and Other Legally Incompetent Indi¬ 
viduals,” Newt Release, July 19, 1973. Formal regulations were issued September 21, 
.973. 38 Fed. Reg. 26460 (fopL 21, 1973). See N.Y. Times. SepL 21, 1973, at 46, ’OL 3. 
Congress has also recently considered le^Iation to protect patients’ rights. N.Y. Timet. 
SepL 17. 1973, at 34, coL 1. and SepL 27, 1973, at 13, ooL 1. See also draft of “Protec¬ 
tion of Human Subjeett: Polides arid Procedures” 38 Fed. Reg. 31738 (Nov. 16, 1973). 

3. See Canterbury v. Spence, 464 F2d 772 (D.C Or. 1972), cerL denied, 409 VS. 
1064 (1972), analyzed in text accompanying notes 6-43 infra; Wilkinson v. Vesey, 110 
p t ■ 895 ASd 676 (1972), analyzed in text accompanying notes 44-60 inha; and 
Cobbs V. GranL 8 CaL Sd 229, 502 P2d 1. 104 CaL Rptr. 505 (1972), arulyzed in text 
accompanying notes 61-73 infra. See generally Note, Informed Consent—4 Proposed 
Standard for Medical Disclosutc, 48 N.Y.UX. Rer. 548 (1973), for a c y ; 
down of the classic ekmenu of this kind of tort action. Id. at 549. x m .«.lier 
of this topic. See Torts, 1966 Arm. Survey Am. L. 209, 231-33. 
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I 

The Physician’s Duty to Disclose 

In 1972. the United States Ck>urt of Appeals for the District of Colum¬ 
bia Circuit in its decision in Canterbury v. Spence* forcefully asserted the 
rights of a patient to determine what should be done with his or her body. 

Plaintiff Jerry Canterbury, a nineteen-year-old boy. had submitted to 
an operation performed by the defendant, a surgeon, without being told 
that there was a minimal risk of paralysis^ associated with the procedure.* 
The plaintiff alleged that the defendant was negligent in his performance 
of the operation and in his failure to inform his patient of the risk in¬ 
volved. The doctor claimed that it was not good medical practice to com¬ 
municate such risks because such knowledge might deter patients from 
undergoing needed surgery.* Circuit Judge Spottswood Robinson IIL 

8. 464 FJM 772 (D.C. Clr. 1972). The Canterbury interpretation of patients* rights 
may well conflict with the Supreme Court's moat recently expressed views on the 
issue in Roe v. Wade. 410 UA IIS (1973). and Doe v. Bolton. 410 UA 179 (1973). 
In both Roe and Doe the Court oondudd that the constitutionally protected right 
of privacy encompassed a woman's decision to terminate her pregnancy, but held that 
this right was nevertheless subject to the sute’s inlereu in safeguarding health. 410 
VS. at 154-63. Justice Bladtmun relied upon two earlier Supreme Court decisions, one 
upholding the state’s power to require vaccination. Jacobson v. Massachusetts. 197 
U.S. 11 (1905). and another upholding the state's power to sterilise congenital mental 
defecUvcs. Buck v. Bell. 274 UA 200 (1927). to determine that the Court did not 
recognize an "unlimited right" to do '■ ''h one's body m one pleases. 410 UA at 154. 
The Court explicitly made the abortion decision a "medical" one. even during the 
first trimester, by placing responsibility with the physician: 

This means, on the other hand, that, for the period of pregnancy prior to ' - 
this "compelling" point, the attending phyiieian, in consultation with his patient, 
is free to determine, without regulation by the Sute, that in his tnedital judg¬ 
ment the patient** pregnancy should be terminated. If that dension is reached, 
the judgment may effectuated by an abortion free of interference by the Stale. 

410 UA at 163 (emphasis added). See id. at 166. This concept is fundamentally con¬ 
trary to Canterbury, which purposefu l ly located final decision-making power in the 
paiienL 464 TSd at 780. 

Similarly, in Doe v. Bolton. 410 UA 179 (1973), Justice Bhckmun held that the 
hospital review committee, required by Georgia's abortion statute, was unconstitutional 
in that it invaded the doctor’s ri^t to administer medidne and the woman's right to 
receive care in accordance with her phytician’a best judgment 410 UA at 197. Only 
Justice Douglas, in his concurring opinion in Doe, suggested that there was a strong 
constitutional basis for personal health rightt in addition to their traditional commra 
law foundations. Id. at 213. Sec also Schloendorff v. Society of N./. Ho«p.. 211 N.Y. 
125, 105 NA 92 (1914), overruled on other grounds, Bing v. Thunir N.YAl 656 
143 KA2d 3. 163 N.YA2d 3 (1957). 

7. The risk of paralysis innered In the procedure (464 FM at 77^ ind therefore 
required a warning. The plaintiff^ condition, however, may also have been caused 
by a ttaunu resulting from an accidental fall during the post-operative period. Id. 
at 77R 

I. Id. at 777. In Canterbury, the rfalt was assessed at approximately "one percenL" 
Id. 778. It must be noted llmt the significance of any risk varies with the potential 
Injury and the expected gain. Thnsi, actual numeric figure attached lo the rhh 
is without Indepe n den t 

AM. 
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reversing the defendsmt s directed verdict 2nd rein2nding the C2se for 2 new 
tri2l, held th2t the pl2intiff h2d m2de 2 prim2 f2cie C2se of the physici2n’s 
viol 2 tion of his duty to disclose. 2 nd th 2 t it reni 2 ined for 2 jury to decide 
whether such f2ilure 2 ctU 2 lIy C 2 used the pl2intiS’s injury.^* 

The court relied on wh2t it deemed 2 “fund2ment2l" principle of 
Americ2n jurisprudence th2t “every hum2n being of 2dult ye2rs 2nd 
sound mind h2s 2 right to determine wh2t sh2li be done with his body. 
• • • ** In order to exercise the right to choose, the p2tient is dependent 
upon the physici2n to inform him or her of the benefits, risks” 2nd 2lter- 
natives avaiUble.” Hence, the l2w requires “te2son2ble divulgence"” by 
the physici2n 2s to e2ch of these f2ctors whenever a question arises as to 
whether a "pardcular treatment procedure”” should be undertaken.” 

The Canterbury derision is particularly signifi<ant because, in addi¬ 
tion to recc^’ring the commonplace duty to disclose.” it rejeaed outright 
the prevailing judicial practice of requiring expert medical testimony to 
define what constitutes acceptable physician-patient communication.^* 
The court concluded that no consensus existed on this issue within the 
medical profession,** that each case presented sudi different circumstances 


10. Id. at 779. 

11. Id. at 780, c|uoting Cardoio, J., in Schloendciif v. Sod«ty of N.Y. Ho«p 211 

N.Y. 125, 129, 105 Ni. 92. 93 (19M). ^ ^ ’ 

12. The duty to diidoie encoir-istet potential or collateral dangers as weU as 
inherent ones. 464 F.2d at 782. 

15. Id. at 780, 782. 

14. In distinguishing the “duty of disdosure“ from the doctrine of 'informed 
mns ent, the court noted that the focus in disclosure cases must be on the reasonable- 
ness of the extmt of the physician's effort to communicate infonDation, rather than 
on tte patirats comprehension of the situatioii. Id. at 780 n.15. Furthermore, the 
^ysidanh duty whether or not the patient has asked for any information. As 
ifrss ed i t. *[c]atreat emptor is. not the norm for the consumer of medical 
services. U. at 783 itS6. 

Ifo Tte phrase “particular treatment procedure' includes but k not limited to 
disciose arises before commencement of any medical treaunent. 
and imphdtly extends to the risks of medications, physical therapies, and other non- 
Mirgit^ procedure See id. at 781. The requirement thus goes beyond the proceduies 
for whid a physician normally obuins written consent. See, e.g.. the consent forms 
presented in Morris, Crawford, and Morritz, Doctor and Patient and the Law 170-80 
V. Grant. 8 CaL Sd 229, 502 PJM 1. 104 Cal. Rptr. 505 
(1972); Wilkinson v. Vesey, 110 RJ. . 295 ASd 676 (1972). ^ 

16. 464 FJfrl at 782. 

17. See, e*. Dunham v. Wri^t. 423 FJM 940, 943-46 (3d Cir. 1970) (applying 

Camp*>«U OU”. <24 1244, 1250-51 (6th Cir. 1970) (appl^ng 

18. 464 FJJd at 783. Compare Haven v. Randolph, 342 F. Supp. 538 (DJ>.C 1972). 
decided one day before Canterbury and requiring expert testimony on the disclosure 
imue. See Natanson v. Kline, 187 Kan. 186. 354 FJd 670 (1960), discussed in text 
accompanying notes 74-78 infra. See also Aiken v. Clary, 996 KW.2d 668 (Mb 1905) 
(holding that expert testimony k required on this issue): Washington Hasp. Center 
V. Batter, 384 FJd 331 (D.C. Cir. 1967); Ze Barth v. Swedish Hosp. Medical £nter. 81 
Wash. 2d 12. 499 P.2d 1. 52 A.LJLSd 1067 (1972). 

19. 464 FJU at 783. 
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that a scan* for a general custom was inappropriate.** and that the rightt 

« standard set “by law for physidans rather £n 
one physiaans may or may not impose upon themselvet.“« 

Having rejeaed the general method of detennimng the scope of a 

substituted its own test dictfLl by 
the patients nerf :« a physiaan must convey to a patient all materiJ 
informauon the latter needs to make an "intelligent" dedsion (U., the 
inherent and potenual hazards of the treatment.*s the altemativ« to the 
treatment, and the results of non-treatment).»• The court proposed that 
the JU17 consider whether aU "material"** information had been conveyed 
and whethtt a reasonable person« would have been "likely to [have! 
attach[ed] significance to the risk or duster of risks in dedding whether 
or not to forego the proposed therapy,"** 

Cant^bury also redefined the two long-standing exceptions to the 
rule of disdmure. The first exception was identified as the “emeigency" 
utuation which exisu only when a person is unconsdous or otherwise 
incapable of consenting to treatment,** when the failure to treat would 
result in imminent harm, and when the harm threatened outweighs any 
h^ of the proposed treatment,** Before performing any procedur^ the 
physiaan must attempt to secure the consent of a relative of the patient 
if possible.** The court explained that while expert testimony of common 

i"*'.** I?' Predude introduction of evidence of professioiul 

^ ^ «^7m"*** «“«>* “fumiih the test for" tL lUndaid 

21. Id. at 784. 

22. See cases died in note 18 supra. 

theSt/to wISl- Ia'’*' •«“-<>'d*'«>n shapes the boundaries of 

K. * *"*"*• small risks would not automaticallT 

be excluded from disclosure. Id. at 788. 

ft, .?■ ^"*P*** Restructuring Informed Consent; Legal Therapv 

n ^Uonship. n Yale L.J. 1533 (1970) [hereinato dted m 

Restruduring Informed Consent], dted with approval. 464 tSd at 783 " 36 

Canlerhufy court never formulated a precise definition 
of the word materiaL The court noted that individual Insignificant risks may achieve 
matmahty in combination (kL at 788 nJ?); nonetheless a phyiidan need not com- 
municate Information of which an average person already would be aware or that 
would be of no apparent materiality." Id. at 788. 

itfon.^ wTat^TW^ "’**'** physidan knows or should know to be the paUent's 

^.uA“ S:2r(S5(i"'“ * “ Tbmn.« 

^ 29. 464 F.2d at 788. Interestingly, the court never defined the characteristig of 

^‘"“i***'* **''‘"* consent." See id. at 782 nJ2. See also notes 105 k 

115-39 infra and accompanying text. 

30. Id. at 788. It is unclear whether an "emeigency" is limited to situatioM 
where a paUents life u endangered, a. the broader definition <d "emergency" in 
N.Y. Pub. Health Law | 2504(3} (McKinney Supp. 19731 

31. 464 FAl at 78a / rr- f 
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i n«^iral practice is relevant, it is not controlling in proving the existence 
of such an emergency.” 

The second exception is the “therapeutic privilege,” under which a 
physician may withhold information from any patient whom the doctor 
believes is so distraught that disclosure would be detrimental to his well¬ 
being.** After criticising the grant of such wide discretion,** the court 
carefully circumscribed this privilege by placing upon the defendant- 
physidan the burden of proof that the privilege was properly exerdsed.** 
In assessing the propriety of tlie physidan's use of the privilege, the 
physidan's dedsion alone is insuffident legal support; rather, there must 
be independent evidence of the patient’s emotionally unsuble condition 
and of disclosure to one of his relatives.** 

Under Canterbury, the plaintiff has the burden of going forw^ 
with evidence as well as the burden of proof to show that the physidan 
failed to disdose material information and thereby caused the plaintiff’s 
injury.*^ Tho court explained that the requisite causal connection can 
exist only when the jury finds that a prudent person in drcumstances 
similar to the plaintiff-patient** would have dedined treatment had he 
known of the risks involved.** Each of these elements may be proved suc¬ 
cessfully without any expert testimony.*® The court, however, did recog¬ 
nize a possible.need to call expert witnesses to give opinions on technical 
qucstions or on the existence of an exception to the disdosure 
rule.** Finally, the court protected the rights of patients by dassifying 
the physidan’s omissions as negligence, rather than the intentional tort 
of battery,** thereby giving the plaintiff the benefit of the longer statute 
of limiutions.** 


Aid. 

n. Id. 

H. Id. Many legal commenuton share the court's lishivor. See, e.g., Restructur- 
ht^ Informed Consent, supra note 25, at ISS.*. For the moral and ethical argumenu 
in bvor of full discloinire from a physician’s point of view, tee J. Fletcher. Motab 
and Medicine, ch. 2 (19G0)- 

as. 464 FAl at 791. 

96. See Id. at 791, 794. 

97. Id. at 791. However, the physidan has the burden of going forward with 
evidence pertaining to the exbtence of a privileg:. Id. 

96. The court deuiled the dbtinction between the ‘‘objective" test it bad chosen 
and the alternative of a “subjective" test. Id. at 790-91. See W. Prosser, The Law 
of Toru I 92. at 149-50 (4th ed. 1971). 

99. 464 TSd at 791. Thus the testimony of the {daintiff is relevant but not dl^ 
positive of thb causality element. The "materiality" of the information withheld 

actually be the most oudal factor to a 6nding of ncg^gence in the physkian's 

DOO^UtdotUFC* . 

40. Id. at 791-92 k tt.124. See fencraUy notes 17-21 tupra and a o eompanying teat 

41. Id. at 791-92. 

42. Id. at 799. 

49. But see Ray v. Sdidbert,_Tenn. App. - 464 S.W.2d J9 (1972) (plain- 


\u 
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represenL a considerable movement away from tradi- 
nal physiaan privileges and creates substandal rights of selMetermina- 
o°di^ Columbia court's thoughtful discussion 

in 

X rav ^ d>e plaintiff, who had received extensive 

St “ "shadow” in her chest, and who subsequenUy had 

clrimM ihalT thoracic structure, 

milu? her physiaans were negligent in their diagnosis, their ad- 

Sint Drio ° and their failure to ob Jn her knowing 

co^nt prior to treatment.« The Supreme Court of Rhode Island rJ 

defendant-physidans and 
eld that the plamuff had presented suffident evidence to^^send her case 
to the ju^.«. Reminiscent of Canterbury, the court held that the physi- 
knowing consent gave rise to a daim of neS- 
g nee. that expert tesumony, while relevant, would not be determinarive 
of such a daim;« that a dedsion t o undergo treatment is the patient’s 

him without luthoriation. The touching iueU b the injury ^ti^Sie^^S- 
to punitive or Doming damage, a. well a. ainsequenthOdai^ 

^ harm. A physician', malpractice in.urance may not cover Uabilitv ariaine 
‘®«- S« Cobb. V. Grant. 8 CaT M ^ 2 « 

73 infr^F*^*" ‘li*cu*»«l in text accompanying note. 81. 

7*^ *“ enumcrauon of the element, of the negligenoecaw of .r«i«p 

^v M8 SUndard for MediS oTKloaure, 48 N.YVx! 

eUboration of the difference, between negligence and 
^ttery acuons. me, e^., McCold, A Reapprabal of Liability for Unauthorixed MpHini 

^ ^ «P« determine ti 

i^^dard to meMunng a phytioan'. duty of dbetoure. it make, little aubatantive 

®r limitation.) whether the 
^ or negligence. See Reatructuring Informed fluent, .upia 
possible cause of action. Such a niit reau^ 
£r*°* physiaan knowingly muled the patient to induce him or^ to 

*^***o^ Swyer. 115 N.J. Super. 237. 279 AAl 118 (1971). 

in t^ ilT t*®”)- Th«e had also been an' deebion 

in Ae m holding that the autute of limiution. did not bar the «rti o n Wilkhuon 
V. Harrington, 104 RJ. 224. 243 Aid 745 (1968). W'lkuwon 

45. 110 RX at__ 295 AM at 681. 

46. no Ri at-- 295 Aid at 681, 685. ‘ ‘ 

64 Nolan v. Kechijian. 75 RX 185. 

64 Aid 866 (1949). and held that recovery for the intentional tort of battery wa. 
appropnate only when the “procedure b completely unauthorued”; inadeqi^ d^ 

s « 

, ^ •* ——' ^ •• 887-88. The court umd the Canterbury rationale 

****** ******* ®“ "®*** ” **• do * 81 supra Zid 
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r^'^-. ■■' »»"1<1 »«• kav 8i«« hi. co»i.... 

resDcc^ « deviates from Canterbury in a few 

tween the physiaan and pauent on the necessity of the disclosure^ lird. 
<®- •»__ 295 AJd at 688. 

note 28. at 640. for the definUfol, “* ^ ®d»euneiiian. .upr* 

*?• 1*® —• 295 ASd at 689. and caaa cited therein 

•n a,Kuinem‘(*^^^^ proferred 

where the views of tT^ySSn duty-tcdisclose cases. 

K ?*>>*•■'“"’• wrested treatment becaS rilks irS^''oaT^,?*““‘ 

N.YAM 705~«up.^ ig^ /6i^ * Erickson v. Dilgaid. 44 Misc. 2d 27, 252 

a life-saving bIo5d iranlSon). .VhirtL*’«w WwlL’dSl‘Iriirih”‘ “ 
situation (compare Canterbury, diMcimed la iJ^29!sa emergency 

srrsivfor--i^-r^ 

« £^2 -EE£if“ 

W-HS! 

Religion. 42 Ind. L.J. 386 (1965. ^ 

is different bom^/e^bi:;^ ^ ®“” “““ i«» reasoning 

9^93 (1914). which restricted such situations to tiiiics^w^n a^nticM* 

and in need of immediate surgery. “ “"o»nscious 

56. ilO RJ. at . 295 AJd at 687. See note 53 supta. 
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the Wilkinson decision arguably extended Canterbury by imposing 
the burden of disclosure upon all physicians of the treatment team.*^ 
Also, the Rhode Island court never explicitly assigned the burden 
of proof of the validity of non-disclosure.** This distinction between the 
opinions, however, may be only superficial since the language in Wilkin¬ 
son suggests that, as in Canterbury, a rebuttable presumption of negli¬ 
gence arises once the plaintiff has demonstrated the physician’s failure to 
disclose material facts.** Finally, in contrast to both Canterbury’s careful 
discussion and Wilkinson’s own generally broad statement of patients’ 
rights, the Rhode Island court left a potential "loophole” in its protection 
by merely noting the therapeutic privilege doctrine without defining its 
scope or appropriate application.** 

The third major decision on a doctor's duty to disclose was issued 
seven days after Wilkinson by the Supreme Court of California sitting en 
banc in Cobbs v. Grant.*^ In Cobbs, defendant-physician appealed a jury’s 
general verdict of negligence as unsupported by the evidence and chal¬ 
lenged the trial court’s instructions on informed consent.** The Supreme 
Court of California held that, in the face of medical facts "not commonly 
susceptible of comprehension by a lay juror," plaintiff’s failure to intro¬ 
duce expert testimony in support of his claim of negligence by a physician 
for performance of surgery required a reversal of the judgment** Because 

57. Id. at ■ 295 Ajd at 689. In tVitkinson, a radiologist was included 
within this lone of duty. Canlerbury probably tailed to deal with this issue because 
the complaint at bar had named only one defendant, the operating surgeon. This 
oversight ic unfortunate since it leaves open the question of who must make disclosuifs 
when treatment involves more than one physician. 

58. Compare Canterbury, 464 F.2d at 791, placing this burden on the physician. 
See note 57 supra and accompanying texL 

59. 110 R.I. at__ 295 AJZd at 688. 

60. The court simply stated: 

The imposition of a duty of making disclosure is tempered by the recognition 
that there may be a situation where a disclosure should not be made because it 
would unduly agitate o undermine an unsuble patienL 

Id. at__ 295 A.2d at t89. See also Unir. of Pa. Health Law Project. 8 Materials 

on Health Law. 54 (unpublished, rev’d ed. 1972). See also notes 55-56 supra and 
accompanying text. 

61. 8 CaL 5d 229, 502 Pid I. 104 CaL Rptr. 505 (1972). The paUent. Cobbs, suf¬ 
fered various infectious complications, requiring repealed surgery, which had arisen 
from the removal of a duodenal ulcer. Although Cobbs had consented to the initial 
surgery at the recommendation of his family doctor and the defendant surgeon. Dr. 
Grant, neither physician had warned him of the inherent risks in the operation. Id. 
at 254, 502 PJ2d at 4. 104 CaL Rptr. at 508. 

62. Id. at 256, 502 P.2d at 5, 104 Cal. Rptr. at 509. For an earlier decision in 
the case on a different issue, see 100 CaL Rptr. 98 (CaL App. 1972). 

65. 8 Cal. 5d at 256, 502 P.2d at 5, 104 Cal. Rptr. at 509. The court refused to 
6nd that this case 6t within the “common knowledge exception.** Id. at 257, 502 P 2d 
at 5-6, 104 Cal. Rptr. at 509. Compare Canterbury, 464 F.2d at 791-92, where the 
District of Columbia court also recognized the ne^ for medical (expert) testimony 
for certain purposes such as determining the **risks of therapy and the consequences 
of leaving existing nuladies untreated.** Id. See note 41 supra and accompanying texL 



PATIENTS’ RIGHTS 


% 


the jury had rendered a general verdict and the grounds for liabili^ could 
have been either negligence in his decision to operate or in his perfor¬ 
mance of the surgery, or alternatively, failure to obtain informed consent, 
the court remanded the case for a new trial. Recognizing that the question 
of informed consent would probably arise on retrial, the court expounded 
guidelines similar to the Canterbury standards for instructing the jury.** 
The court further clarified California law by effectively following Canter¬ 
bury and Wilkinson to hold that failure to make adequate disclosure may 
lead to a claim of negligence.** The physician owes his patients a "duty of 
reasonable disclosure of the available choices with respect to proposed 
therapy and of the dangers inherently and potentially involved in each.’’** 
Fulfillment of such duty should be measured by general community, 
rather than medical, standards of reasonableness.*'' In viewing the physi¬ 
cian-patient relationship as "fidudal” rather than paternalistic,** the 
court held that the {>atient’s need for information measures the scope of 
the physician’s duty.** While summarily recognizi.-’g the traditional ex¬ 
ceptions to the above rule in cases where an emergency exists'® or where 


64. 8 CaL Sd at 234, 502 P.2d at 4, 104 Cal. Rptr. at 508. See also Canterbury, 
464 F.2d at 786. 

65. 8 Cal. Sd at 240, 502 P.2d at 8, 104 Cal. Rptr. at 512. Battery was restricted 

to “those drcumstances when a doctor performs an operation to which the patient 
has not consented." Id. See Berkey v. Anderson, 1 Cal. App. Sd 790, 82 Cal. Rptr. 67 
(1969) (failure to disclose risks inherent in an exploratory surgical operation could 
ooiutitute a technical batteryl. Cf. Dow v. Kaiser Foundation, 12 Cal. App. Sd 488, 
90 Cal. Rptr. 747 (1970) (proof cf willfully withheld material information without 
gcxxl medical reason is required to establish the claim of battery); Carmichael v. Reitx, 
17 Cal. App. 3d 958, 95 Cal. Rptr. 381 (1971) (failure to disclose oorutituted negli¬ 
gence). The trend in other jurldictioru is not yet uniform. See, e.g., Ray v. Scheibert, 
_Tenn. App.__ 484 S.WJ2d 63 (1972). See note 43 supra. 

66. 8 CaL 3d at 243, 502 P.2d at 10, 104 CaL Rptr. at 514. The court explicitly 
protected physidatu for non-disclosure of minor or commonly known risks with rela¬ 
tively uncomplicated procedures. 8 CaL Sd at 244, 502 P.2d at II, 104 CaL Rptr. at 
515. Cf. note 15 supra. Compare Canterbury, 464 F.2d at 788, which, while excepting 
commonly known risks or those risks of which the patient is already aware, refused 
to limit the rule according to the size of the probability of the hazard occurring or 
the complexity of the procedure. 

67. 8 CaL Sd at 243, 502 P.2d at 10, 104 CaL Rptr. at 514. The court used reason¬ 
ing similar to that in Canterbury, 464 F5d at 782, and Wilkiruon, 110 R..I. at__ 

295 A.2d at 687. Cobbs rejected the prevailing "medical community” standarxls rule 
as "needlessly overbroad" because it gave "virtual absolute discretion” to the physi- 
dan. 8 CaL 3d at 243, 502 P.2d at 10, 104 Cal. Rptr. at 514. 

68. 8 Cal. 3d at 246, 502 P.2d at 12, 104 Cal. Rptr. at 516. 

69. Id. at 245, 502 P.2d at 11, 104 CaL Rptr. at 515, quoting Canterbury, 464 F.2d 
at 786, using the "materiality" sUndsutL 

70. 8 CaL Sd at 243, 502 P.2d at 10, 104 CaL Rptr. at 514. Cohbs did not define 
the term "emergency” (but see Canterbury, 464 Fid at 788), but held that when such 
a situation occurs, consent may be implied. Compare treatment of this issue in 
Wilkinson where the court merely alluded to the problenL 110 RJ. at . 295 Aid 
at 685. 
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the patient is a minor or incompetent,^' the Cobbs court expressly tried 
to narrow the California interpretation of therapeutic privilege by placing 
the burden of proof as to its applicability upon the physician.'* Finally, 
und^ Cobbs, as in Canterbury and Wilkinson, the plaintiff must prove 
that, had he known the risks, he would have foregone the treatment.** 
As demonstrated by the foregoing summary, Canterbury, Wilkinson, 
and Cobbs represent a significant change in tort law. The magnitude of 
the departure is highlighted by a comparison of these three cases with 
Natanson v. Kline,"'* the landmark decision prior to Canterbury on physi* 
dans’ duty to disclose. Dedded by the Supreme Court of Kansas in 1960, 
Natanson imposed a legal duty on physidans to make reasonable dis- 
dosures to patients concerning the inherent hazards of a given treatment'* 
and held that a doctor who had told his patient nothing of the risks of 
cobalt treatment failed as a matter of law in his duty towards her.'* 
Natanson provided that the jury, as laymen, shculd dedde whether any 
disclosure was made; but, in contiast to the 1972 dedsions," the adequacy 
of that disclosure was held to turn on reasonable medical practice and 
therefore necessitated expert testimony.'* 

Possible explanations for the change in judicial orientation since 
Natanson are the articulation of new theories in the areas of patients’ 
rights and tort law, and the recognition of the need to divest the physidan 
of some of his unlimited power over a patient’s body. Each of the 1972 
dedsions has as its implidt purpose the alleviation of plaintiffs’ oroblems 


71. 8 Cal. 3<1 at 244, 502 fJ2d at 10, 104 Cal. Rptr. at 514. The court failed to 
define the term “incompetent,** but did state that when treating such a patient, the 
physidan must obtain consent from the patient's legal guardian or closest available 
relative. Id. 

72. The physidan must show by a 

preponderance of the evidence [that] he relied upon facts which would demon¬ 
strate to a reasonable man that disdosure would have so seriously upset the 
patient that the patient would not have been able to dispassionately weigh the 
risks of refusing to undergo the recommended treatmenc 
8 Cal. 3d at 246, 502 P.2d at 12, 104 Cal. Rptr. at 516. Accord, Canterbury, 464 F2d 
at 789. 

73. 8 Cal. Sd at 245, 502 P.2d at 11, 104 Cal. Rptr. at 515. 

74. 187 Kan. 186, 354 P.2d 670 (1980). 

75. Id. at 189, 354 P.2d at 673. 

76. Id. 

77. Only one decision before Canterbury had eliminated the requirement of 
expert testimony on the adequacy of diKlosure. In Woods v. Brumlop. 71 N.M. 221, 
377 PJ2d 520 (1962), the Supreme Court of New Mexico held that physicians have a 
duty to discloM the nature, consequences and risks of trealmenu and that the suffi¬ 
ciency of any disclosure was an issue for the jury. Unlike Canterbury, Wilkinson or 
Cobbs, the plaintiff did not have to prove that the undisclosed knowledge would have 
deterred her. from undergoing the therapy. The court may have reached this con¬ 
clusion, however, as a result of evidence that the physician had affirmatively misled 
the patient by unwarranted reassuring statements. 

78. 187 Kan. at 189, 354 V2d at 673. Accord, W. Prosser, The Law of TorU I 33 
(4th cd. 1971). 
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in securing favorable expert witnesses,and each of the courts apparently 
were swayed by legal commentators who had criticized the requirement 
of such testimony.^ Each opinion aspired to a physidan-patient relation¬ 
ship b^ upon inutual trust.« The Supreme Court of Rhode Island 
epitomiz^ the thesis of these recent dedsions in its statement that "more 
communication between doctor and patient means less litigation between 
pauent and doctor.”** 

While only future applications will demonstrate the true viability 
of these new guidelines,** there are already several points of confusion 
evident in the dedsions.** None of the courts detailed disclosure require¬ 
ments for treatments other than surgery.** Although Cobbs excludes 
"common procedures" from the disclosure requirement, no definition of 
what constitutes such a procedure is formulated.** Moreover, the scope 
of the therapeutic and emergency privileges still remains ill-defined.*"* 
Finally, these expanded concepts of patients’ rights may be difficult to 
implement in view of the economic realities of the delivery of health 
care, particulvly in dinics where a revolving set of doctors continually 
meet new padents and administer short-term treatments.** 


n. Canterbury. 464 Fijd at 792; Wilkinson. 110 R.I. at __ 295 Aid at 687- 

Mbs. 8 3d at 243, 502 Pid at 10. 104 Cal. Rptr. at 513. Accord, 2 F. Harper li 
F. James, The Law of Torts { 17.1 n.!5 (Supp. 1968). ^ 

^ e.g., Caj^erbury. 464 Fid at 779, relying on Waltz & Scheunciran. In- 

lonned Coi»nt to Therapy, supra note 28. and on Restructuring Informed Consent, 
wpra note 25. at 1513 (1970); Wilkinson. 110 R.l. at__ 295 Aid at 685 687 rely¬ 

ing u^n Walt! Ic Scheuneman, supra. Restructuring Informed Consent, supra note 25, 
and Harper & James, supra note 79; Cobbs. 8 Cal. 3d at 243, 502 Pid at 10, 104 Cal. 
R^. at 514, referring to Comment. 75 Harv. L. Rev. 1445 (1962), and Waltz k 
Scheuneman, supra. 

81. Ct Canterbury. 464 Fid at 782: Wilkinson. 110 RJ. at__ 295 Aid at 690 

Cobbs. 8 Cal. 3d at 246, 502 Pid at 12, 104 Cal. Rptr. at 516 

82. no RJ. at__ 295 Aid at 690. 

M. For the purposes of thU discussion the writers consider the standards ptomul- 
gated by the three courts to be essentially the same. 

84. Many questions ineviubly arise from the couru’ language fbimulating the 

pauents’ right to informed consent. In addition, consider related questions such as 
who "owns" or should have access to patients' medi:al records, if they actually have an 
expansive right to know? See Dep t of Health. Educ. k Welfare, Report of the Secre- 
^s Co^Ji on M^iml Malpractice, Publication No. (OS) 73-88 (1973) (hereinafter 
dted u raw See also Univ. of Pa. Health Law Project, 8 Materials on Health 

Law 62 (unpublished, rev’d ed. 1972). 

85. Cf. note 15 supra. 

86. See note 66 supta. 


87. See notes 29-36, 55. 60 k 70-72 supra and accompanying text. See Note 
Consent to Suigery-A Dilemma. 37 Albany L. Rev. 591 (1973). for a review of incon¬ 
sistent judicial definitions in New York of the term “emergency." 

88. See HEW Report, supra note 84. at 3. There are many unanswered practical 
questions which arise particularly in thb context: Do the courts' guidelines achieve 
the "delicate baUnce between the right of the patient to choose the treatment he 
wishes to undergo and the freedom of the physician to practice responsible and progres¬ 
sive medicine without fear of frequent litigation"? (Dunham v. Wright. 423 F^ 940, 
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The impact of the Canterbury, Wilkinson, and Cobbs decisions has 
been disappointing thus far since both federal and state courts have relied 
upon the traditional standards. For example, in a malpractice suit in¬ 
volving a well-known heart specialist, a federal district court in Texas 
directed a verdict for the defendant and followed earlier Texas law to 
hold that the duty of a physician to disclose information is measured by 
the community medical practice.** Furthermore, using vague language, 
the court designed a broad version of the therapeutic privilege permitting 
‘each doctor [to] use his medical judgment as to whether certain dis¬ 
closures of risks would have an adverse effect on the patient so as to 
jeopardize the success of the proposed therapy.”** 

A federal district court in Pennsylvania also supported a physician’s 
ri^t to determine the sufficiency of his disclosure to his patients in 
Ciccarone v. United States.*^ While noting that Pennsylvania law required 
a physician to obtain informed consent, the district co»irt dismissed 
plaintiff’s claim that the physician had negligently discharged this duty, 
even though he had failed to tell the patient of Jtematives available 
to the proved treatment The court reasoned that it could not “place a 
doctor in the position of talking a patient out of treatment which he [the 
physician] reasonably believe[d] to be necessary and safe.”** 

In Collins v. Itohf* the Supreme Court of Montana endorsed the 
discretionary powers of a physician by affirming a directed verdict in favor 
of a physidan-defendant in a malpractice action. TTie court, in the face of 
unusually significant omissions by the defendant surgeon, rejected the 
patient's daim that the physidan had breached his duty to disclose.** 
The court held that the plaintiff had failed to produce the expert testi- 


942 (D.C. Cir. 1970), died in Canterbury, 464 Fid at 780). Has the physician the time 
to make a disclosure adequate to the courts' requirements? Is there a real opportunity 
for the paL'mU’ right of self^letermination to be observed in the pressured atmosphere 
of a busy urban dinic' How can such a right find expression when health care is 
economically beyond the reach of some? 

■ 89. Karp ». Cooley, S49 F. Supp. 827, 8SS (S.D. Tex. 1972). 

90. Id. at 834, quoting earlier Texas cases. The decision, however, may be ex¬ 
plained by the facts at bar. The court had heard persuasive testimony that the physi- 
dans had explained the nature of the heart surgery in detail to both the deceased 
patient and his widow, the plaintiff. Furthermore, the plaintiff’s credibility was under¬ 
cut because previously she had been most pleased with the physicians’ efforu on her 
husband's behalf, having written numerous laudatory letters on the subject. 349 F. 
Supp. at 829-32. 

91. 350 F. Supp. 554 (E.D. Pa. 1972). 

92. Id. at 563. 

93. 160 Mont._, 503 PJtd 36 (1972). 

94. Id. at , 503 P2d at 40-41. "The court’s decision is striking because the 
physidan had not only failed to warn the patient, prior to her thyroidectomy, of the 
potential risks involved, but also post-operaiively had withheld We fact that during 
the operation be had inadvertently removed the parathyroid (four small endocrine 
glands located adjacent to the thyroid). Id., 503 P.2d at 40. 
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mony on medical custom and practice** needed to establish the doctor’s 
negligence.** 

In another recent case,** a Louisiana appellate court sharply diverged 
from the Canterbury concept that a patient has the right to control what 
is done with her body,** A woman charged her physicians with malprac¬ 
tice in their performance of a modified radical hysterectomy. She further 
alleged that she had not consented to as extensive surgery as was per¬ 
formed.** The court afiBrmed the lower court’s verdict for the defendants 
and granted the doctor wide discretion on the basis of the patient’s 
general consent to the operation.*®* 

In conclusion, there is still a lack of unam’mity on the breadth of a 
physician’s duty to disclose to patients the risks of treatments.»«» While 
the obvious thrust of Canterbury is to limit the prerogative of a physician 
and to enforce the right of a patient to choose the thera iy he will undergo, 
it remains to be seen whether other courts will adopt its position largely 
rejecting the requirement of expert tesdmony and the broad therapeutic 
privilege. As the fear of malpractice suits against physicians grows and the 
concern of patients for proper care condnues,*®* the need for a clear and 
praaical rule will intensify. 


II 

The Patient’s Ability to Give CkiNsENT 


THE ELEMENTS OF <X>NSENT: A CASE STUDY-MENTALLY ILL PATIENTS 


As discussed in Part I, many courts within the last year have 
explored a physidan’s duty to disdose informadon and obtain informed 
consent;*®* none of these cases, however, actually addressed the issue of 
who is capable of giving such consent. Although some of the courts raised 
die issue of competency to consent by noting jusdee Cardoso’s words that 
"[ejvery human being of adult years and sound mind has a right to de- 


95. Id. at-- 503 P.2d at 41. See Negaard t. Eitate of Feda, 152 Mont. 47, 446 

V2A 436 (1968) (using the medical rather than a community sundard of earel 

96. 160 MonL at__ 503 f2d at 41. 


97. Bryant v. St. Paul Fire and Marine Ins. Co., 272 So. 2d 448 (La. Add 19731 

98. 464 Fid at 780. ' ' 

99. 272 So. 2d at 453. 


100. Id. The court sUted that the general consent “included her consent for the 
surgeon to perform whatever was necessary to remove the potentiaUy daneerous can¬ 
cerous tissues." Id. ^ ! a 


101. Cf. Toru, 1966 Ann. Survey Am. U 209, 232. Under pre-Canterbury doctrines 
the authors commented on the unsettled law at that time and concluded that only 
in where advene circumstances were certain (e.g.. steriliiation) was a burden 
clearly placed upon a physician to deUil the risks to his patient. 

lOi See National Broadcasting Co. Reporu. Hospiuls, Docton, and Patients, 
transcript of telecast September 22, 1973, available upon written request to the com¬ 
pany at 30 Rockefeller Plaza, New York, New York. 

103. See, e.g., note 5 supra. 
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termine what shall be done with his own body,"iM these opinions did 

f m'T"' “ ■“ 

owever a Michigan circuit court confronted the question direcUv in 
• u Department of Mental Health^oa ^hen it diter 

the physiaan-patient relationship and raises considerable questions as to 
the practical accuracy of Cardozo's statemenL questions as to 

/^a,momtz was deddrf by the Circuit Court for the County of 

habeas corpus which charged that a John 

su^en'io^S expeLental ps^ 

surg„j. or Doe, commuted in 1955 under a subsequently repealed &iini- 

nal Sexual Psydbopathic law.io. was to serve as the only subject of an 
pcnment conducted by two physicians associated with the Michigan 
^partment of Mental Health and funded by the Michigan legislature^ 
r*' ex^riraent had sought to compare the effecu of psychosurgery on 
e amygdaloid portion of the limbic system of the brain with the effects 
of the drug cyproterone acetate on the male hormonal flow, in order to 
ascertain If either metJiod could control male aggression and thus relieve 
a patient s suffering from rages.no Both John and his parents had signed 
consent formsm which detaile d the goals of the operation, the nature of 

KM. In Schloendorff v. Society of N,Y. Hosd 2 II nv ion loo .nr - 

5W .t 9 in Cobbs. 8 Cal. Sd at 24S. 104 Cal. Rptr. 

n- Michigan Dep’t of Mental Health, Civ No 7S194S4 AW /Mi 1 . 

Cir. Ct. July 10, 197S). noted in 42 U.S I W onfisxTliT u ‘^M-AW (Mich. 

l W4)'(Nr 7t5M?. darihcaUon of onler. 42 U.S.UW. J402 (vS Jan. 15. 

For a general discussion of the righu of mental natienti sm> r ir.,„i. » i c- . 
Rtghu of Menul Patienu (1973); B. Innis, Prisoll^L'^of Psy’JlI^i- (^" 9 ?^' ^ 

!na at 1, 42 U.S.L.W. at 2063 ^ ^ ' 2). 

(Supp. .973).■see“L^e"tl5^^;K^^^^^^ 

S:id"no:’Sr; "h^\Srahrp?t- nt^d'’^^•^.Tre".? 

MO*’w''°at '"a “*■ « Appendl. It«T at 7' 

«pen-L;il"ropS.“’- " *' « ‘ «P— «ionV‘the 

agreii'JtlUht■VISu^^^on^^ P--** had 

'^“""8 ‘he trial. Id. at 8 aS. Neverthele*!'th^ «ur“t hJd 
held m Its first opinion ..sued on March 15. 1973, that neither Doe’s withdrawal of 
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a^ly appointed review commmees«» had approved the treatment mi 
»™u6c moral „d edriml ground,. jocS, implan.od depr.l“ 
trodes in John Doe’s brain as the first stage of the ex^iment «» At this 
^int plaintiff halted the project by filing suit as a re^esentative of Doe 
Wghi"m Committee for Human 

A Aree-judge court, in an opinion issued in March of 1973, declared 

and later ordered his release.**. i„ 
July of W3. the same rourt issued its landmark and unanimous dedsion 
mvoluntanly detained mental patients are incapable of giving in- 
fomed and^erefore legally adequate, consent to experimental psycho- 
surgical procedures on the brain.*** ^ ^ 

There were two fundamental but intertwined bases for the latter 
opinion: the unusually experimental and unpredictable nature of the 
p^ucular psychmurgical procedure**^ and the involuntary incarceration 
status of the ^uent. *« For the purposes of this case, the court defined 
psychosurgery*** narrowly to be that psychosurgery which was highly 
experimental.*** was nfe with unknown risks*** and irreversible conse- 
quences. and was of only indeterminate benefit to either the patient or 

«n«nt iwr his release after a finding that his detention was unconstitutional 

.hi ‘”0 rendered the i«ue Id .i 7 4 S 

For the text of the consent form, see id. at 3-4 nj. 

112. Id. at 5. The experimenters' themselves had rrra.»i th.__ 

*i>e^s?^rtuS:„Ts^;vrw' 

113. Id. 

u Jiii S' <" 1 ?- 

Hjhu o, ■; "f”" 

117. See notes 119-25 infra 3nd sicoonipanyiniF text 

118. See notes 124. 131. 132, 135, 137 fc 138 infra and acoompanyine texr Because 

Of the unusual circumstances facing ih^ » . "/‘”6 *cxr. necause 

cho.J!|;ry'had''Ln o?eiJd''to t^i Surf alif b'Jlc w‘ft'9‘*i?"““”“ 

«e„if namriPXpfciitf «P^- 

interdepen. 
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In reaching iu dedsion to m^ilvTho '???* "“""“r ” 

tTo,!Lrc:::„nTrr’'^"'^4"'"-^-^^^^ 

.rh“ifr— 

ntnt.t» S''^ "h ' n “* .Re,„,c, rf Uu. con- 

ar competency, knowledp, and'volumi^^o,^ m““thl 
tm tn^olontadly conEned mental patient could T,:: Tom’S dte^^ 

=SHSi~S??-— 

^ “saTe RfSST ?!.'"• wnfdispoainve 

capaaty to conmnt to the prychoa rngicM procednm. and ^ ZZl 

I'm'”:;.!™. rf“Si,y :r.?ir« w'Lw •.'s;' 

15M. S« id. ,t 29. 33. 42 u1l.W 2064 ^ 

with Human*Be1n’gs ascrib^ii '***"* **“' **P*fi®«n‘»*lon 

encouraging the investigator to question^ ^‘”1: 

awarCTraaoftheresearch Civ. No. 73-t9434.Aw7aM9S' •odetjr^ 

126. In reat^ing lu decision, the court reasoned that its review of the 
gi en vanes with the nature of the treatment contemplated. “When ■ nnwwt. i. 

42^Ti!w« f*g««ds ate neassary.“^.r2t 
42 ^.L.W. at 2063-64. Consider the implications for the duty-to-discl^ caie. ^ 

cussed at notes 1-102 and acrompanying text. One might ask whether the reoulreiiienii 
of a physiaans disclosure itself should vary with the procedure Invntvl? 

Cant^bury. 464 F.2d at 786-87. mandatlng^hT it U Ancient-, 

formation which governs the duty to disc^ pahents need for the in- 

!oI' at 22. 31. 42 U.S.L.W. at 2064. 

r t « 'wT.^ ’ Criminal* before (he Nuremberg MtUtarv Tribunab VoL 

1 Ic 2, nrhc Medical Case," U.S. Gov'i Printing Office* Wath. O.C. fl94i^ rrnrtniMi in 
Kau, Experimenution with Human Beings 305 (1972). Id. at 23-24 See* 289 N En« 

J. M^. 325 (Aug. 9. 1975) for discussion fn the Vroblem of ob,alinf?„SLS Sf' 
sent in an institutionalued setting. ooiaming iniormed eon- 

See ‘“P" »• 

h, h.^’ ^ «p°««»ly had an I.Q. of at least 80. and it wa. suggmied that 

.Tr yITiSi'ATmV'""””’ 
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among several pertinent factors to be considered.*** The court concluded 
that the institutional setting here rendered John Doe, as well as a legal 
guardian, incapable of giving consent to the proposed operation.*** "^e 
court further held that, since it had defined the psychosurgical procedure 
as highly experimental,*** satisfaction of the requirement of knowledge 
of the risks was "literally impossible.”*** Finally, the voluntariness ele¬ 
ment of informed consent was found to be fundamentally absent due to 
the patient’s long-term and involuntarily detained status.*** 

The court was careful to emphasize in its conclusion that neither the 
psychosurgery procedure in general nor the coerced confinement for 
mental health purposes was a complete bar to valid consent. If this psycho- 
suigery ever became an accepted neurosurgical procedure, then "it is 
possible, with appropriate review mechanisms,*** that involuntarily de¬ 
tained mental padents could consent to such an operadon."*** Further, 
the court held that "an involuntarily detained mental patient today can 
give adequate consent to accepted neurosurgical procedures.”*** Neverthe¬ 
less, undl these conditions were sadsfied, the court concluded that the 
state had an obligation to prevent the experiment’s occurrence.*** 

In addidon to the common law bases for the holding, the Kaimowilz 
court advanced ’’compelling constitutional consideradons that preclude[d] 
involunurily detained mental padents from giving effecdve consent to 
this type of surgery.”*** Premising its discussion upon the fact that John 
Doe was detained at the instance of the state, thereby implicating doc¬ 
trines of state acdon,*** the court held that state authorization of experi¬ 
mental psychosurgery would violate Doe’s right to freedom of speech*** 
ud to privacy.*** Using innovative analysis, the court determined that 


ISl. This conclusion arguably should provoke closer scrutiny into consent given 
by any patient who is involuntarily oonBned and who agrees to treatment procedures. 

132. Id. at 25-26, 42 U.S.L.W. at 2064. See note 155 infra, and text accompanying 
note 124 supra. 

155. See text accompanying notes 119-23 supra. 

154. Civ. No. 7M9434-AW, at 27, 42 UAL.W. at 2064. 

135. Id. at 28, 42 U.S.L.W. at 2064. The court noted that the inequality of au¬ 
thority between mental patients and the physicians clouds any choices by the latter. 
Id. at 29, 42 U.S.L.W. at 2064. This fact raises doubts about conciusions that other 
institutionalized patients can give voluntary and knowledgeable consent to less dramatic 
treatments. Id. at 21, 42 Uj.L.W. at 2064. See note 151 supra. 

136. See notes 125 k 126 supra and accompanying text. 

157. Id. at 40. 

138. Id. 

139. This is an interesting posture for the court to take. While arguably an 
admirable decision under the facts of this case, there is a potential for abuse since, 
under the guise of paternalism, the state limits the options of an institutionalized 
person. 

140. Id. at 32. 

141. Id, 42 U.S.L.W. at 2064. 

142. Id, 42 UAL.W. at 2064. 

143. Id. at 36, 42 U.SX.W. at 2064. 
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the first amendment protections extended to the generation of ideas.*^* 
In comparison to psychosurgery’s potential to irreparably injure an in¬ 
dividual’s mental processes, the state was unable to demonstrate any 
sufficiently compelling interests to warrant overriding the patient’s first 
amendment guarantees. Similarly, an individual’s mind was also protected 
under the Supreme Court’s elusively defined right to privacy.*‘» The 
compelling sute interest test was applied, and again the state’s interest 
was held inadequate to justify the intrusive medical procedure.*** 

While the logic of the Kaimowitz theory is enticing, that in order to 
enjoy an "effective” freedom to speak one must be able to think, it relies 
upon debatable constitutional foundations.*** First of all, the United States 
Supreme Court has not delineated what it considers “effective” speech. 
No cases have actually mandated that there is any right to attain a certain 
level of competence or that individuals possess uniform abilities to exercise 
first amendment freedoms.*** Second, the Kaimowitz court found no cases 
in point and was therefore forced to rely upon general statements by legal 
scholars and dicta in several earlier Supreme Court decisions.*** The 
most probative precedent dted by the Michigan court was Stanley v. 
Georgia ,a case in which the Supreme Court implicitly recognized and 
protected the interrelationship among the human mind, the right of 
expression, and the right to privacy,*** The Kaimowitz reasoning was 

144. Id. at 35, 42 U.S.LW. at 2064. The court relied upon Stanley v Georgia, 394 
U.S. 557 (1969): Whitney v. CalifomU, 274 UA 357 (1927); Abrami v. United States, 
250 U.S. 616 (1919); B. Cardozo, The Paradoxes of Legal Science, Selected Writings 
of Benjamin Nathan Cardozo 317-18 (1947); Emerson, Toward a General Theory of 
the First Amendment, 72 Yale LJ. 877 (1963). Unfortunately the facu of Stanley 
(the situs of the acts in question and the transitory nature of the activity (reading)) 
render the case easily distinguishable from Kaimowitz; however, given the unique 
nature of the Kaimowitz litigation, the court was forced to reason by analogy. 

145. Id. at 36, 42 U.S.LW. at 2064. The court reasoned that constitutional protec¬ 
tion of one’s mind it at least as deserving as other already recognized ideals. See 
Soe V. Wade, 410 U.S. 113 (1973) (one's body); and Stanley v. Georgia, 394 UA 557 
(1^) (one's home); Griswold v, Connec icut, 381 UA 479 (1962) (marital bed). 

146. Civ. No. 73-19434-AW. at 39, 42 U.S.I.W. at 2064. 

147. See note 144 supra. 

148. Cf. San Antonio School District v. Rodriguez, 411 U.S. 1 (1973), where the 
court rejected the appellants' equal protection argument that equal educational 
opportunities were necessary to an informed and intelligent exercise of first amend¬ 
ment freedoms by stating that there is no "guarantee to the citizenry of the most 
effective speech." Id. at 35-36. In any case, it would always have to be recognized 
that discrepancies will exist among individuals’ innate capabilities. In addition, there 
are many circumstances in which the Court has justified limiutiont on individuals’ 
right to exercise ceruin of their first amendment righu at aU. See, e.g.. United Sutes 
Civil Service Comm'n v. National Ass'n of Letter Carriers, 93 S. Cl 2880 (1973). 

149. See, e.g., cases dted in notes 144 tc 145 supra. 

150. 39 U.S. 557 (1969) (conviction for possession of obscene matter in private 
held uncoiutitutional). 

151. Id. at 564-66. The first amendment permiu a person to "satisfy his intellectual 
and emotional needs in the privacy of his own home” and prohibits the government 
from exercising control over people's minds and private thoughts. Id. at 565. 
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also founded upon the preferred constitutional position of the first 
amendment, upon the highly personal and thereby potentially funda¬ 
mental nature of the righu involved, and upon the very unusual fact 
situation presented.*** It is disappointing, however, that the court did 
not fully explore the implications of its constitutional premises nor detail 
the controversial issues over which it glided. 

In summary, the Kaimowitz court did not conclude that involuntarily 
detained mental patients categorically lack the capadty to give informed 
consent, but rather it recognized that there are procedures for which the 
state could not allow such patients to give consent.*** 'The person who 
is involuntarily institutionalized is specially situated by the state, which 
must then afford him or her additional protections. One must note, how¬ 
ever, that ostensible protections can function as disabilities and that the 
result reached by the court means that the ambit of free choice with 
respect to personal health decisions*** is further restricted for this class 
of people. 

Even l^fore Kaimowitz, other courts had considered the ability of 
mental patients to give consent to a proposed treatment. In New York 
City Health and Hospitals Carp. v. Stein,*** a dty hospital had vol¬ 
untarily applied for court authorization*** to give electroshock treatments 
to an adult female patient, diagnosed as schizophrenic and involuntarily 
retained,*** who had refused to consent to the therapy. The hospital 
wught to dispense with the padent’s consent "on the ground that she 
is incompetent to make a reasoned dedsion."*** The court rejected the 
hospital’s peddon, reasoning that since the patient would suffer the 
consequences of an erroneous dedsion, her refusal should be determina- 
dve unless she lacked the mental capadty to "knowingly consent or 
withhold her consent.’’*** With this presumption of competency, the 
court caudously considered the conflicting testimony of the psychiatric 
witnesses for both pardes. Ordering further retention of the padent, 
the judge nevertheless held that she did have the mental capadty to 
refuse treatment.*** 


15i 'This U apparenUy the only reported case dealing with the problems involved 
In psychosurgery. American Civil Liberties Union Newsletter (1973). 

153. See note 135 supra and accompanying text. 

154. See Schloendorff v. Society of N.Y. Hosp., 211 N.Y. 125, 129 105 tiv m 

93 (1914), and dted by ifaimoivitz. Civ. No. 7S-19434-AW, at 18 * ' ’ 

155. 70 Misc 2d 944, 335 N.Y.S.2d 461 (Sup. Ct. 1972). 

156. Id. at 944-45, 335 N.VSJtd at 463. The hospital had applied under a statute 

which was not to take effect until the following January. See N.Y. Mental Hveiene 
Law I 15.03(b) (McKinney Supp. 1973). ^ 

157. See N.Y. Laws [1964], ch. 738, | 5, as amended, N.Y. Mental Hygiene Uw 

II 31J}7 Ic 31.29 (McKinney Supp. 1973). "yg'ene Law 

158. 70 Misc 2d at 945, 335 N.Y.S.2d at 463. 

159. Id. at 946, 335 N.Y.S.2d at 464. 

160. Id. at 946-47, 335 N.Y.S.2d at 465. 
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Both Stein and Kaimowitz lend support to the proposition that ho»- 
piulized mental patients should not be presumed "incompetent” solely 
as a result of their mental disability or thdr confinement These deci¬ 
sions each suggest that, as with any other padents. physidans have a 
duty to disdose informadon to the mentally iU and must obtain their 
informed consent before insdtudng therapy.wi Unfortunately, neither 
of these cases addressed the problem of defining what characterisdcs or 
what standard of proof are required to render an adult incompetent to 
determine his medical treatment Further, jurisdicdons vary gready on 
the capaddes they ascribe to the mentaUy ill. Some states, such as New 
Jersey*" and New York,*" provide by sutute that hospitaliradon is not 
presumpdve of incompetency to exerdse dvil ri^ts. Case law in New 
York upholds the involuntarily detained's right to choose his hospital 
status*" and to refuse treatment*" In Wisconsin, however, involuntary 
confinement in a mental institution raises a statutory lebutuble pre- 
sumpdon of incompetency.*" 

Legal procedures for evaluadng incompetency to make personal 
health deasions va^ considerably. Where involuntary confinement is 
evidence of incapadty. the commitment proceeding has been used as the 
forum for the adjudicadon of an adult as incompetent to make medical 
dedsions;*" but where detendon by the sute is not presumpdve of in¬ 
let. See "right to informed ooment" cue* cited at note 3 iupnu See. e.* 
^Taimon-iti, Ov. No. 73 19454 AW. at 18 fc n.18. 19-21. 42 UALW. at 2064. For a 
similar conclusion on the more limited issue of the right to refuse hoapiUliution for 
mental illness, see Lessard v. Schmidt, 549 F. Supp. 1078. 1094 (EJ). Wl*. 1972), vacated 
and remanded for clarification of order, 42 UAL.W. 5402 (U5. Jan. 18, 1974) (No. 
78-568) (holding unconstitutional Wisconsin's procedures for dvil commitaent of the 
mentally ill). 

162. See N.J. Sut Ann. | 30:4-245 (Supp. 1973). This section. enUtlcd "Rights 
of Patients," wu appUed in Bush v. Kallen. 123 N.J. Super. 175, 302 A5d 142 (1978) 
(patienu' attorneys have authority to inspea their clienu* medical record* if patients 
consent, in spite of patients' involuntary institutionalixation). 

163. N.Y. Menul Hygiene Law | 29.03 (McKinney Supp. 1973). See also N.Y. 
Mental Hygiene Law | 15.01 (McKinney Supp. 1978) which provide* that "no person 
shall be deprived of any dvil rightt . . . solely by reason of receipt of servioet for a 
mental disability." 

164. See In re Buttenow, 23 N.Y5d 385, 244 NR5d 877. 297 N.YA2d 97 (1968), 
discussed at notes 171-77 infra and accompanying texL Sec alw In re Curry. 470 F5d 
368, 572 n.8 (D.C Cir. 1975). 

165. See Winters v. Miller, 446 F5d 65 (2d Cir. 1971), reversing a summary Judg¬ 
ment in defendanu' favor on the ground that a hosplul's psychiatric staff violated the 
first amendment by forcibly administering medication over the patlenth protests based 
upon Christian Scientist beliefs. In iU opinion, the court reaffirmed the general prin¬ 
ciple that "[ajbsent a spedfic finding of incompetence, the mcnUl pllent reuiiw hi* 
right to sue or defend in his own name, to sell or dispose of his property, to marry, 
to draft a will, and, in general to manage hi* own affairs." Id. at 08, 

166. Wit. Sul Ann. | 51.005(2) (1951). See Lessard v. SchmidL 849 F. Supp. 1078. 
1088-89 (EJ). Wis. 1972), vacated and renunded for clarification of order, 42 UALW. 
3402 (U5. Jan. 15. 1974) (No. 73-568), enumerating other disabilities Impo^ by tiatulc 
upon those adjudged mentally ill in Wisconsin. 

167. See Lessard v. Schmidt, 349 F. Supp. 1078, 1088 (EJ>. Wi*. 1972), vacated and 
remanded for clarification of order, 42 U5.L.W, 3402 (UJ. Jan. 15, 1974) (No. 73-56^ 
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confronted with the issue of an adult’s ability to decide health care 
matters,”* the author suggests that courts would beneSt from the con- 
sistent application of the following test, derived from the decisions in 
Canterbury v. Spence^»o Kaimowitz v. Michigan Department of Mental 
Health, and New York Health and Hospitals Corp. v. Stein.^- An in¬ 
dividual should be considered competent to consent to or refuse treatment 
if he can understand the information which a physician is under a legal 
duty to impart to him concerning the risks, benefits, and alternatives to 
a pro{x>sed treatment. Moreover, a rebuttable presumption of competence 
should be utilized in every case. Expert tesdmony should be admissible 
to explain the condition of the patient, the nature of the proposed 
therapy, and the magnitude of risks involved, but such testimony should 
not be conclusive on the competency issue, since the decision to undergo 
treatment is a non-medical judgment.’** Relevant topics of inquiry on 
the question of competency should include the patient's intelligence,*** 
emotional state, ability to handle personal affairs, and the reasons prof- 
erred for acceptance or refusal of treatment. Furthermore, as Kaimowitz 
demonstrates, certain circumstances (such as lengthy institutionalization) 
may diminish an individual's capacity and thus necessitate inquiry into a 
patient's history. Determinations of incompetency as to health matters 
should be based upon a preponderance of the evidence that the patient 
is incapable of comprehending the information given to him by his 
physidan. A court should be able to impose its own judgment of what 
is best for the patient only when the patient has been expressly adjudi¬ 
cated incapable of making his or her own health care dedsions.’** Where 
a court finally condudes that an individual is incompetent to consent to 
or refuse treatment, the court should either make the medical dedsion 
itself, on the basis of the evidence it needs to ascertain incapadty, or 
should delegate the authority to a guardian*** acting under close judidal 
supervision. As Kaimowitz indicated, the kind of consent required varies 
with the procedure to be undertaken.*** Where surgical, major medical, 

artcrioKicrosii who voluntarily enter hospiub, who need life uving operations and 
who do not vehemently oppose ••ich operations at all times, may be deemed Incom¬ 
petent to refuse treatment. 

179. See HEW Report, supra note M, at S. 

180. 464 Fid 772 (D.C Cir. 1972). 

181. Civ. No. 73-194M-AW (Mich. Cir. Ct. July 10, 1973), 42 U.S.L.W. 2063. 

182. 70 Misc 2d 944, 335 N.Y.Sid 461 (Sup. Ct. 19^. 

183. See, e.g., Canterbury, 464 Fid at 785. 

184. Cf. Kaimowiti, Civ. No. 7S-194S4 AW. at 25. 

185. Sec Harper tc James, note 53 supra. 

186. Cf. In re Butlenow, 23 N.Yid 386, 244 NJEid 677, 297 N.Y.Sid 97 (1968), 
discussed at notes 171-77 supra and accompanying text. The choice of guardians is 
thus crucial; courts should select individuals on the basis of their demonstrated intent 
and ability to protect the righu and interests of the patient. 

187. Kaimowitz, Civ. No. 7S-19434-AW, at 22. See note 126 supra. 
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electroshock, radiation, or experimental treatments are proposed, only 
the court should have the power to authorize the treatment.”* Finally 
- a fining of incapacity to consent to or refuse treatment should not be 
c^ider^ presumptive of general dvil incapacity, mental illness, or the 
K M* distinct question which 
sUndidT consideration of its own applicable 

MINORS’ CAPACITY TO CONSENT TO HEALTH CARE 
Introduction.~ln most states, unless an “emergency" existed or the 
child was emanapated. physidans traditionally had a legal obligation to 
^tain the consent of the parents or the person standing m loco parentis 
before examining or treaung a minor.**« Minors' own capadty to con¬ 
sent. however, has been recognized for certain medical proc^ures 
as restnetive sute laws requiring parental consent*** have been abrogated 

, situations has been broadened by legis- 

latures.*** DisUnct similarities exist between the provisions of some 
ical consent statutes*** and the common law rule of ema ncipation,*** 

See NY*Sn*i*Mn7; | I5.0S(B)(4) (McKinney Supp. 1973) 

fwi). R'P*'**!**".. Par. 27, Qualii/ of (^re and 

^ »«onipanying text. 

190. Xhc reason for this is that physicians and hosnhata t u 

^ra Uw. 354 nJ (Spring 1970), for a collection of cJ S^^onura^ng'lhl cn"2m’ 

found no reported case, holding a physician dvilly liable for furnishing medical 
|erv,^ without parenul «n,ent where the minor was over the a« of Ts ^“d 

tncT ‘"d was for*^d,e minoS 

aufyl^'s"’ Rights of Minors. A.C.L.U. Reports 4 n.2 

I «.l)2,lll (Sopp. 197S)), dpp.il.n .1 bkill tofoii? 

1973) (18 years or older)), and treatment of drue related nmKi / ‘ (Supp. 

supra'note 190, at 2 n.9 for collection of .tam“Ii Lri^ttC T Clearinghouse, 
addiction and retated problems). permitting treatment of minor, for 

hut iL?maX^bT m"ea^ Se an’n!“'’2f'*^ 1 “ 

supra note 190, at 1 ni. See, e.g.. Wis. Stat ! ^ 

majority is 18 years old); Wyo. Sut. Ann. | M-* 1 (Sup^lOTS^Taoe"*f**' ^ 

193. See. e.g., Fla. SUL Ann. | 45851 (Sunn K lif^ ^ 

(SmitfoHurd 1^3); Pa. Stat. Ann.‘tit. 35 (S 'HjsT"' ’ ‘ ’ 
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each including such indices as marriage, judidal decree, act of parent or 
enlistment in the military service.*** In a growing number of states, courts 
have gone even further and gradually have transformed the rule of the 
“emancipated minor" into the rule of the “mature minor”*** by refusing 
in many situations to rigidly apply these technical requirements for 
emancipation.*** Certain statutes provide that a minor will be deemed 
“mature” and able to give valid consent to medical treatment where the 
procedure is for the benefit of the minor and he can understand iu 
nature and consequences.*** Although commentators have applauded 
such legislative innovations, they note that the difficulty in determining 
the “legal maturity” of minor patients and the inability of physicians 
to hold them liable for their debts may serve as continuing impediments 
to the flow of medical services to minors.*** 

Beyond the inherent difficulties involved in construing “medical 
consent” statutes, other problems arise from the widespread failure of 
courts and legislatures to delineate adequately either the scope of minors’ 
rights or the theory upon which the state intervenes on their behalf.*** 

or herself, and the consent of no other person shall be necessary."); Colo. Rev. StaL 
Ann. I 41-2-13 (Supp. 1971). 

195. See, e.g., Lawson v. Brown, 549 F. Supp. 203 (WJD. Va. 1972). The concept of 
emancipation applies in other contexti beyond consent to medical treatment and la 
generally delineated by case law in each sute. See. e.g., 67 CJJ. Parent and Child 
I 86 (1950) and 32 A.L.RJd 1055 (1970). 

196. Some statutes explicitly provide that emancipated minors may consent effec¬ 
tively to medical treatment See, e.g., Ind. Ann. Slat. | 35-4409 (1969). Other statutes 
provide that certain circumstances (considerations derived from the case law con¬ 
cerning emancipation) render a minor competent to consent; marriage or marriage 
and divorce (see, e.g., Ala. Code tit. 34, | 76 (Cum. Supp. 1971); CaL Civ. Code | 25.6 
(West Supp. 1973)); pregnancy or parenthood (see, e.g.. Ill. Ann. Stat. ch. 91, | 18.1 
(Siiiith-Hurd 1973); Md. Ann. Cc^e art. 43, | 135 (Supp. 1973)); active duty in 
the military (tee, e.g., CaL Civ. Code | 25.7 (West Supp. 1973)). 

197. See Pilpel Ic Wechsler, Birth Control, Teenagers and the Law, I Family 
Planning Perspective 29, 30 (Spring 1969); Pilpel Ic Zuckerman, Abortion and the 
Rights of Minors, 23 Case W. Res. L. Rev. 779, 782 (1972). 

198. See, e.g., Schumm v. Schumm, 122 N.J. Super. 146, 299 A.2d 423 (Super. CX 
Ch. 1973); Lacey v. Laird, 166 Ohio St. 12, 139 N.EJ2d 25 (1956). 

199. See, e.g.. Mist. Code Ann. | 41-41-3 (1972): "Any unemancipaled minor of 
sufficient intelligence to understand and appreciate the consecjuences of the proposed 
surgical or medical treatment" may effectively consenL 

200. See Clearinghouse, supra note 190, at 4; Medical Care and the Independent 
Minor, supra note 190, at 344-45. 

201. e.g.. Matter of Comm'r of Social Serv. on behalf of Michael D. v. Bette D., 
72 Misc. 2d 428, 339 N.Y.SJ2d 89 (Family Ct. 1972) which raises but never answers this 
question: 

It the content to surgery by a parent or other person standing !n loco parentU 
to the child necessary only because the child, by virtue of his infancy lacks the 
capacity to coruent or is consent necessary because the parent hat a property 
interest in the body of his child? 

Id. at 430. 339 N.Y.S.2d at 91. The concept of a "proprietary" interest in children is 
highlighted in cases where parents content to surgical invasion of one child's body 
for the purpose of donating an internal organ to another person. This topic, however, 
is beyond the scope of this article. See 35 A.L.R.3d 692 (1971); Curran, A Problem 
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When the issue of a minor’s need for health services emerges and no 
statutory provision infuses the child with deasion-making power, courts 
must adjudicate complex questions regarding the priority of authority to 
consent to or refuse treatment. Conflicts have surfaced in litigation in two 
basic forms. One recent group of cases raises the issue of the sute’s role 
as arbiter when disagreements between a parent and a child arise over 
the advisability of the child’s abortion There is also another category 
of actions wherein the courts have sought to define the state’s role vis 
k vis the parents as the guardian of the child’s best interests when non¬ 
emergency medical treatments have been recommended. 

Authority to Consent—When Parent and Child Disagree .—Abortion 
cases have provided a vehicle for examination of broad medical consent 
sututes which have been construed to allow female minors to obtmn 
and refuse this medical treatment in derogation of parenul wishes. Aside 
from local statutory decisions,*®* certain cases have arisen as a result of 
unanswered questions contained in United States Supreme Court rulings. 
In parucular. Roe v. Wade*«» signalled the possibility of a constitutional 
right to abortion.*®* and now has necessitated analysis of the constitu¬ 
tional effect of the incidents of minority.*®* 

While it is difficult to determine whether the opinions highlighted 
below are indicative of judicial (particularly trial court) tendencies with 
respect to the general issue of minors’ capacity to consent to health care,*®* 
these cases are significant because very few parent-child disputes reach 
the adjudicative stages. The cases examined suggest that one approach 
to facilitate couru’ determination of the minor’s ability to understand 
the proceedings and to give an informed consent is a "totality of cir¬ 
cumstances’' test.*®* Certain other cases evidence judicial interpretation 
of the Supreme Court decisions leading to the conclusion that the abor¬ 
tion decision rests solely with the pregnant minor herself.*®* 

o( Cooienl; Kidney Traniplintalion in Minors, S4 N.Y.U.L. Rev. 891 (1959). See alio 
N.Y. Timei, Aug. SI. 1973, at 14. coL 2. which reUlei an incident in which parent! 
ooniented to the removal of life-sustaining breathing tubes from their injured son 
so that his kidney could be removed and prepared lor transplanting; and N.Y. Times, 
Oct. 28. 1975, at S, col. 4, reporting a lUte appeals court ruling that a Louisiana law 
which prevents a minor from donating private property had stopped a retarded teen¬ 
ager from giving one of his kidneys to an ailing sister despite parental consent. 

202. See Ballard v. Anderson, 4 Cal. 3d 873, 484 Pid 1345, 95 Cal. Rptr. 1 
(1971): In re Smith, 16 Md. App. 209, 295 AJ2d 238 (1972). 

203. 410 U.S. IIS (1973). 

204. See isote 0 supra. 

205. See Coe V. Geistein, Civ. No. 72-1842 (S.D. Fla. Aug. IS. 1973), discussed at 
notes 257-70 infra and accompanying texc 

206. The difficulty actually stems from the ineviubly controversial and unique 
nature of the abortion decision. 

207. See Matter of P.J, 12 Cr. L. Rptr. 2549 (D.C Super. Cr. Feb. 6, 1973). dis¬ 
cussed at notes 247-49 infra and accompanying text. See also People v. Lara, 67 Cal. 2d 
365, 432 P.2d 202. 62 Cal. Rptr. 586 (1967), and cases dted at note 250 infra. 

208. See Coe v. Geistein, Civ. No. 72-1842 (S.D. Fla. Aug. IS. 1973). 
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Ann. I 32 -’j7 (Sudd IQ7ai Pc ® 10103 (Supp. 1973); Va. Code 

to treatment of miMn aa of SeptJm^^’lOTI^tilT ''P*'**'®" reUUng 

Care, 36 Albany L. Rev. 462, 472 (1972).' ' Minora’ Righta to Medical 

1973)^'°' ”*’^*‘* i 577A-1 (Supp. 1972); Mo. Stat. Ann. | 431.061(1) (Supp. 

women unde^'^8'and"for^n7 w^lfn WS) (parental oonaent required for 

of competent jurisdiction). The validity of thii n 1 *"* 'ncompetent by a court 
See Coe v. Cerstein, Civ. No 72-l842^fSn P™''"“7 In doubt, however. 

257-70 infra and accompanying iJ,Wtrik(n/el at note. 

212. S,e new mZ S 

panying teat ' 7 no 418 54 infra (Maryland) and accom- 

2 ' 1 'J: ia?ci"SeT34T(vi2f'lS4?L''r ' 

Notwithstanding any other pr^ision !f 'the £ '’a”''imi^“"'"' P*"*' 
may give consent to the furnishing of liosnital m-wi" “ pregnant minor 

to her pregnancy, and .uch cL!l„^ .haTCL 

of minority. * ^ aubject to disaffirmance because 

215. 4 Cal. Sd at 884, 484 PJJd at 1353, 95 Cal. Rptr. at 9. 
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decision in Roe v. IPade*'* has expanded the class of legal abortions 
even further by validating only those state regulations designed to protect 
either the fetus at the point of viability or maternal health at the end of 
the first trimester.**^ In viev of the Ballard court's reasoning that minors 
possess discretion which en- ompasses the right to obtain a legal abortion. 
Roe V. Wade may well have enlarged the dimensions of minority emanci¬ 
pation in California. 

In 1972, the Maryland Court of Special Appeals went one step be¬ 
yond Ballard when it interpreted Maryland’s minority consent sutute 
in In re Smith.*^^ Cindy Lou Smith, sixteen years of age, unmarried, 
unemancipated and two months pregnant, appealed a juvenile court 
order which had been issued pursuant to her mother's petition and which 
had directed her to submit to medical procedures possibly leading to an 
abortion.*** Affirming that Cindy was a “child in need of supervision,’’**® 
the appellate court nevertheless reversed the lower court’s order requiring 
the examinations related to her pregnancy.*** 

Since the status of unemancipated minors was governed generally by 
common law doctrine which dictated that legally enforceable actions re¬ 
quired parental consent, any contrary principles granting minors new 
rights and independence ne^ed to be expressly provided by statute.*** 
In Smith, however, the real question facing the court was not the neces¬ 
sity of parental consent, but rather the ability of a minor to act in deroga¬ 
tion of her parent’s will.*** 

Acknowledging that the right to abortions was purely statutory,*** 


216. 410 U.S. US (1973). 

217. Id. at 163-64. 

218. 16 Md. App. 209. 215, 295 Aid 238, 241 (1972). 

219. The itatc’i (Ulute peimits abortions only under specified conditions, so 
the court merely had the power to order Cindy to be examined to tee if she qualified 
for the treatment. See note 224 infra. 

220. Id. at 215, 295 Aid at 241. 

221. Id. at 226, 295 Aid at 246. 

222. See Md. Ann. Code art. 43, | lS5(a) (Supp. 1973), which provides: 

(a) A minor shall have the same capacity to consent to medical treatment as an 
adult if one or more of the following apply: (1) The minor has attained the age 
of eighteen (18) years. (2) The minor U married or the parent of a child. (3)^The 
minor seeks treatment or advice : concerning venereal disease, "pregnancy" or 
contraception not amounting to sterilixation. (4) In the judgment of a physician 
treating a minor, the obtaining of consent of any other person would result in 
such delay of treatment as would adversely affect the life or health of the minor, 
(5) The minor seeks treatment or advice concerning any form of drug abuse as 
defined in | 2(d) of Article 43B of the Annotated Code .... (Emphasis added.) 

223. 16 Md. App. at_, 295 Aid at 245. 

224. See Id. at __ 295 Aid at 244-45. 'This case was decided before Roe v. 

Wade. See Md. Ann. Code art. 43. || 137 to 139 (1971), which enumerate the Umited 
circumstances under which an abortion is available. In fact, it was unclear whether 
Cindy even could have legitimately obtained an abortion. 16 Md. App. at ... 295 Aid 

at 246. 
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the court reviewed the Maryland Code abortion provisions. Article 43, 
sections 137 to 139, which provided in particular in section 138 that no 
person could be forced to submit to an abortion.**® By defining the phrase 
“treatment.,. concerning ... pregnancy" in Maryland's minors' consent 
statute**® to include abortions, the court granted minors the author¬ 
ity of adults for these purposes. This theory thus placed minors within 
the category of "person(s)” described in section 138 of the abortion 
statute.*** 'TTie court’s fining that the legislative intent was to permit 
minors to override their parents' wishes has been the subject of some 
comment.**® If the philosophy behind the enactment had been “to en¬ 
courage children not to have unplanned families,” as the lower court 
had indicated,®*® Cindy’s capacity to oppose her parents would not have 
been within legislative contemplation. Thus the court could have de¬ 
cided that the order for an abortion examination would have been ap¬ 
propriate. The appellate court, however, held that the legislature's 
design was to emancipate the minor with respect to any medical care 
encompassed by the statute as construed by the court, and therefore 
Cindy’s decision was correctly controlling.**® 

Illustrative of the theoretical difficulties in these cases are the con¬ 
trasting approaches to the problem adopted by the Smith trial and ap- 
peltate courts, which each addressed itself to different fundamental issues. 
The lower court emphasized the practical hardships which would face Cin¬ 
dy. her parents and the unborn child.*** The appellate court instead con¬ 
cerned itself with the issue of who should have the power to consent to, 
or refuse, the medical treatment.*** While this Maryland decision may 
augur well for the rights of minors to consent to abortions in the other 
nine states similarly situated,*** such a forecast may be a little optimistic 
because the Maryland statute**® is exemplary in its extension of minors’ 
rights. 

225. Md. Ann. Code art «, ;| lS8(a) and lS8{c) (1971). 

226. Md. Ann. Code art. 43, { I35(a)(S) (Supp. 1973). See note 222 «upia. 

227. 16 Md. App. at 225, 295 AJ!d at 246. See note 225 supra and accompanying 

texL 

228. See 7 Suffolk U.L. Rev. 1157, 1162.63 (1973). 

229. 16 Md. App. at 217, 295 AJJd at 242. 

230. Id. at 225, 295 A.2d at 246. 

231. Id. at. 295 A.2d at 244. The trial judge noted the hardship a baby 

was likely to impose on a social agency or the grandparenu since the young parenu 
were bound to have financial and other problemt. 

232. See id. at__ 295 A.2d at 245-46. For recently promulgated federal guide¬ 

lines dealing with sterilization procedures for persons under 21 and legally incapable 
of consenting, see Proposed HX.W. Reg. | 50.301-305, 38 Fed. Reg. 26460 (Scptr21, 
1973). 

233. See notes 209-12 supra and accompanying text 

234. Md. Ann. Code an. 43, | 135(a) (Supp. 1973). See also American Academy of 
Fediatria, Committee on Youth, A Model Act Providing for Content of Minors for 
Health Services, 24 Juvenile Justice 60 (1973). 









PATIENTS’ RIGHTS 


115 


Smith and Ballard thus demonstrate a technique in statutory con- 
itrucu’on. To protect minors’ ability to control the procedures to which 
their bodies would be subject, these courts construed the provisions re¬ 
lating to pregnancy in the relevant medical consent statutes as authoriz¬ 
ing female minors to consent to their own abortions. In each of these 
cases, the scope of this authority was governed by the parameters of legal 
abortions u set out in the corresponding sute therapeutic abortion 
sutute. This technique now may be employed on a broader scale since the 
Supreme Quit’s decisions in h oe v. IPade«» and Doe v. Bolton^* consti¬ 
tute a nation-wide and constitutionally-founded expansion of the category 
^ legal aborUons«T At the very least, the BallardjSmith reasoning now 
will apply in any stote with a medical consent sutute which the courts 
have interpreted as granting minors authority over treatments associated 
with pregnancy,"* regardless of that sute’s pre-existing abortion laws. 

There may also be a constitutional basis for the principle that minors 
have the ri^t to consent to (or refuse) abortions even in sutes without 
•pecific medical consent sututes. While the Court specifically refused to 
consider the vahdity of sututes requiring parental or paternal consent,*** 
Justice Blackmun located a right of privacy in the fourteenth amend¬ 
ment’s concept of personal liberty.**® The Court held that a sute had 
the power to impinge upon the woman’s fundamental right to control 
what is done to her body only when the sute’s interest was sufficiently 
compelling and regulations of the procedures were narrowly drawn *** 
The only sute interests deemed adequately compelling were the pregnant 
woman’s health at the end of the first trimester and pre-naul life at the 
end of the serond trimester. Therefore, unless the mere status of minority 
serves to limit a woman’s fourteenth amendment rights, or the sute is 
found to b ve some other compelling interest utisfied by grandne the 
parenu authority superior to that of the pregnant minor to d«nde 


*S5. 410 UA ns (1973). -- - 

m 410 UA 179 (1973). 

«gulation of abortion during the Hnt trimester. 
410 UA at 15S. See also text accompanying notes 216 $c 217 supra. 

sututes in Hawaii and Mumun (see note 210 supra) are still vaUd. 

239. Roe V. Wade, 410 UA at 165 n.67. 

240. Id. at 152-53. 

241. 14 at generaUy Developmenu in the Uw—Equal Protection, 82 

‘I*' doctrine provides thatiututory claaiifi ” 
dons which <Merenuate between groups of people otherwire dmilarlv situated by 

"ms* United Sutes. 323 UA 

*14, 216 (1964)) or by affecUng a group of petwas* “fundamenul interesu" (ejt 
procr«tion, see Skinn» v. OUahoma, 316 UA 535, 541 (1942)) will be held un- 
ronstitutional as a denial of equal protection unless justified by a "compeilinK” sute 
interest. ® 


7., Vo 
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The court s emphasis on a totality of factors, rather than age alone, 
WM an adaptation of a recognized approach for determining a given 
mirior s maturity and his or her competence to be treated as an adult. 
This meth^ traditionally has been used in cases concerning the effective¬ 
ness of waivers of minors’ constitutional rights.*"® There is therefore a 
suggestion that some courts have afforded broad constitutional protec¬ 
tions to minors; in the proper instances courts will not permit parental 
wriver of minor’s rights without a factual determination that the child 
IS incompetent to rationally comprehend the situation. Thus, under this 
line of authority, if a mature minor is competent to waive certain con¬ 
stitutional rights, logically he must possess the capacity necessary to 
assert them. 

If it is assumed for the purposes of this analysis that the mere status 
of minority do« not have a detrimental effect on a person's consti¬ 
tutional rights, it follows that a parental consent requirement will pass 
consdtutional muster only if it serves a compelling state interest. 'The 
two justificarions most frequently advanced are the need to protect the 
minor from her own improvidence and the importance of preserving the 
family unit by sustaining the primacy of parental control.*®* 

’The first jusdfication is immediately suspect in any state where the 
legislature hw lowered or abolishf<* the age of consent for any medical 
treatments since these states theoretically have conceded already that 
minors are capable of making inh.imed decisions regarding their own 
health. Moreover, if a woman is pregnant it is too late to "save” her 
from improvident sexual activity. To deny her a desired abortion is to 
suggest that she is not mature enough to make that decision, but is mature 
enough to give birth to, and care for, a child.*®* 

Finally even assuming that the state’s interest in protecting minors 


249. See Stem, Furnishing Information and Medical Treatment to Minors for 
Protection, Termination and Treatment of Pregnancy, 5 Clearinghouse Rev. ISI 153 
(July 1971). 

250. See, e.g.. People v. Lara, 67 Cal. 2d 365, 4S2 P2d 202, 62 Cal. Rptr. 586 
(1967), declaring Jiat the validity of a minor's confession made without the presence 
of counsel or o'her responsible adult “de->end[ed] not on his age alone, but on a 
combination of that factor with other drcumsunces such as hU Intelligence, education 
and ability to comprehend the meaning and the effect of his statement.** Id. at 383’ 
432 P.2d at 215, 62 Cal. Rptr. at 599. See also McBride v. Jacobs, 247 FJ2d 595 (D C* 
<^. 1957): Shioutakon v. District of Columbia, 236 Fid 666 (D.C Cir. 1956), holding 
mat parental waiver of a minor's rights will be effective only where the minor is 
incapable of making a waiver and the interesu of parent and child are not advene. 

251. Pilpel and Zuckerman, Abortion and the Rights of Minon. 23 Case W Re." 

L. Rev. 779, 799 800 (1972). . v«e w. Kes. 

252. In addition there U the porsibility that denied a medically safe legal abor¬ 
tion, a young woman would seek the services of an illegal and unsafe atertionist 
rather than consult her parents. 
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from their own improvidence is deemed compelling, the state cannot 
sustain a restriction on constitutionally protected activity unless the 
government has chosen a relatively unburdensome mode of furthering 
that interest.Any consent statute isolating all women below a certain 
age sweeps too broadly because it fails to uke into account the truly 
relevant factors—the emotional maturity and intellectual capacity of 
a female minor—of giving an informed consent.**< Anyway, a sututory 
presumption that age has its correlate in maturity is not only factually 
incorrect, but under recent Supreme Court decisions would raise serious 
due process questions.*** 

TTie second justification offered might be that requiring parental 
consent fosters parental control and thereby sustains Ae family unit. 
Referring once again to numerous medical consent sututes, we find legis¬ 
latures often have determined that parental control is of secondary im¬ 
portance where a minor’s health is at stake. Furthermore, in many 
a minor’s pregnancy is a de facto indicadon of a pre-exisdng failure of 
parental control, which can hardly be remedied by a parental consent 
statute. Moreover to assert this justificadon after the fact and force these 
women to bear unwanted children is merely cruel and possibly unconsd- 
tutional punishment of unlucky girls for illicit intercourse.*** 

Pordons of the consdtutional analysis stemming from Roe v. Wade 
were employed recently by the United States Distria Ck)urt for the 
Southern District of Florida in Coe v. Gerstein.^'* ’The court struck down 
Florida’s “spousal and parenul consent” requirement*** on behalf of two 

253. See, e.g.. Dunn v. Blumilein, 405 UA 330, 343 (1972) (ManbaU, J.). 

254. But tee note 199 lupra and accompanying text. See abo Stern, supra note 
249, at 152 n.l4. 

255. See Vlandia v. Kline, 412 U5. 441 (1973); Sunley v. IlUnois, 405 UA 645 

(1972): Bell V. Burson, 402 UA 535 (1971); Pilpel, Minora’ Righu to Medical Care 
36 Albany L. Rev. 462, 464 (1972). ' 

256. See Eiiensudt v. Baird, 405 VS. 438 (1972). rejecting tbe argument that 

tbe Massacbusetu birtb control sutute which prohibited the prescription of contra¬ 
ceptives to unmarried persons aided enforcement of ia anti-fomication statute Cf 
Sute V. Baird. 50 N.J. 376. 383, 235 A.2d 673. 677 (1967), where Chief Judge Weintraub. 
concurring, suted that "to prescribe ... [an unwanted pregnancy] ... as a punish¬ 
ment for illicit intercourae would be a monstrous thing." But see Doe v. Planned 
Parenthood Ara’n of Utah, 29 Utah 2d 356, 510 P2d 75 (1973), upholding a sUtute 
which prohibited minora from obtaining contraceptive services without parental 
consent. ” 

257. Ov. No. 72-1842 (S.D. Fb. Aug. 13. 1973). 

258. Fla. Sul Ann. | 458.22(3) (Supp. 197^: 

One of the following shall be obuined by the physician prior to terminating a 
pregnanqr: ^ 

(*) The written request of the pregnant woman and, if she is married, the 
written consent of her husband, unless the husband is voluntarily living apart 
from the wife, or » r— 

(b) If the pregnant woman is under eighteen years of age and unmarried, in 
addition to her written request, the written consent of a parent, custodian or 
legal guardian must be obtained, or 
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females each pregnant for less than three months. One of the plaintifiEs, 
Patrida Noe, was an unmarried minor unable to obtain parent^ consent 
for a therapeutic abortion.*** 

The court noted at the outset that Roe v. Wade and Doe v. Bolton 
dealt spedfically with the state’s interest in the protection of maternal and 
fetal health and did not address the interests of third parties, such as the 
father or husband and the parents.**® The court reasoned that the state 
was proscribed from imposing any regulations (even those made on behalf 
of the fetus’ father or grandparents) which had as their purposes the 
interests enumerated in Roe, except at times and in manners therein pro¬ 
vided.*** However, if Florida had demonstrated that the third party 
interests, which were to be protected by its sutute, attached at the time of 
conception and fell completely ouuide the categories of protection of 
maternal health and potential life, the court would have conceded that 
Roe was not controlling.*** 

The court recognized that the interest of the husband or parent in 
the pregnant wife or daughter and the fetus which she carries is qualita¬ 
tively different from the interest which the state may constitutionally 
assert.*** Nevertheless, even if such compelling parental and paternal 
interests existed from the moment of conception, the court held that the 
sutute was family defective; 

. . . [I]t is apparent that not all paternal or parental interesu fall ouuide 
the categories of protection of maternal health and potential life. . . . The 
failure of the Florida “spousal or parental consent requirement” is that it 
gives to husbands and parenu the authority to withhold consent for abor¬ 
tions for any reason or no reason at all.*** 

The court concluded that since the sute cannot interfere with a woman’s 
right of privacy in the first trimester to protect her health, or before via¬ 
bility to protect the fetus, it cannot delegate to third parties an authority 
it does not possess.*** 

Although the decision reaches an admirable result and is in keeping 
with recent trends in the area of juvenile rights, its reasoning may be 

(c) Notwithstanding paragraphs (a) and (b) of this subsection, a physidan 
may terminate a pregnancy provided he has obtained at ieast one corroborative 
medical opinion attesting to the medical necessity for emergency medical pro¬ 
cedures and to the fact that to a reasonable degree of medical certainty the con¬ 
tinuation of the pregnancy would threaten the life of the pregnant wonun. 

259. Civ. No. 72-1842, at 2. The other plaintiSi were several physidans practidng 
family medidne and Nancy Coe, a pregiunt married woman unable to obtain her 
husband’s consent to an abortion. Id. 

260. Id. at S h n.4. 

261. Id. at 4. 

262. Id. 

263. Id. at 4-5. 

264. Id. at 5. 

265. Id. at 6. 
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vulnerable to some critical comment. The court, for instance, stated 
categorically that "a pregnant woman under 18 years of age cannot, under 
the law, be distinguished from one over 18 years of age in reference to 
•ft ’.amental,' ‘personal’ consUtutional righu,”*** but failed to consider 
i the Supreme Court s reasoning in Roe might lead to a broader right 
for minors than adults. For instance, application of the Roe concept of 
trimester time periods might be inappropriate for minors. For an older 
woman, the dangers of carrying a baby to term may be greater than 
having an abortion within the first trimester. Since the dangers of preg¬ 
nancy and childbirth increase as age decreases to a certain point,**^ abor¬ 
tion might be a comparatively safer procedure for young minors even 
beyond the parameters of the first trimester. 

An interest mentioned by the court which admits of unique applica¬ 
tion to minors is that of the preservation and primacy of the family 
unit. Although reasons previously mentioned*** indicate the shortcomings 
of this approach, the court does little more than imply that this justifica¬ 
tion may be insufficient to sustain the statute merely because it is reason¬ 
ably related to protection of maternal health and potential life. The 
court’s opinion, therefore, could have been strengthened had it distin¬ 
guished the state’s interest in regulating the abortions of minors from 
that in regulating adults. 

A thorough analysis of permissible third party interests would enuil 
a consideration of those private interests whose existence is not dependent 
upon a grant of authority from the state,*** as well as those which the 
state may create through a delegation of its power. ’The court does not 
address the enforceability of this first class of interests, probably because 
its scrutiny is focused on the Florida statute. With respect to the latter 
class, the court seems to recognize the possibility of state regulation which 
would allow consent to be withheld within the first trimester for reasons 
other than protection of maternal health and potential life, if the existence 
of such reasons could be demonstrated. Although this might seem to open 
the door for amended regulations, the difficulties presented by such an 
alternative are well documented in a footnote by the court: 

Because of the practical problems involved in drafting or enforcing a statute 
which would exclude interesu related to maternal health in the first tri¬ 
mester, we are inclined to agree with Mr. Justice Rehnquist (dissenting) that 


266. Id. 

267. See GuttiE'.dirr, The Genesis of Liberalized Abortion, 23 Case W. Res. L. 
Rev. 756, 768 (1972). 

268. See note ^6 supra and ac.'o:npanying text. 

269. Civ. No. 72-1842, at 6. See text accompanying note 265 supra. Cf. Evans v. 
Newton, 382 UA 296 (1966); Shelley v. Kraemer, 334 UA 1 (1948). 
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The New York family court jurisdiction was contested in Matter of 
Sampson,^''* a case involving a fifteen year-old boy, Kevin Sampson, who 
was victim of an extensive neurofibromatosis, or Von Recklinghausen's 
disease, which manifested itself in the massive deformity of his face and 
neck. The Commissioner of Health of Ulster County brought a proceeding 
pursuant to Article 10 of the Family Court Act*^® charging the child’s 
mother, Ms. Sampson, with neglect because she had objected to blood 
transfusions necessary for safe performance of corrective surgery on the 
child.*^® The family court held that it possessed the jurisdictional (both 
statutory*” and constitutional***) authority to protect the child's welfare 
by ordering the blood transfusions,*** despite Ms. Sampson's religious*** 
and medici*** objections and the physicians’ counsel that surgical risk 
would decrease with age.*** The court based its conclusion on the serious 
psychological impairment which might result from such conspicuoiu 


Santos V. Goldstein, 16 App. Div. 2d 755, 227 N.Y.Sid 450, motion for leave to appeal 
dismissed, 12 N.Y.2d 672. 185 NJ;.2d 904, 255 N.Y.S2d 465 (1962), emphasized that 
a mere court order for medical treatment did not indicate the parents were un6t 
or had neglected their child in the traditional sense. Accord, Matter of Sampson, 65 
Misc. 2d 658, 676, 517 N.Y.S.2d 641, 658 (Family Ct. 1970), afTd, 57 App. Div. 2d 668, 
525 N.Y.S.2d 255 (1971). affd P** curiam. 29 N.Y.2d 900, 278 N.E.2d 918, 528 N.Y.S.2d 
686 (1972). See notes 274-505 infra and accompanying text. One proposal recommends 
that such statutes provide for emergency medical procedure entirely divorced from 
any concept of "neglect.” Council of Judges, National Council on Crime and Delin- 
qu-ncy. Guides to the Judge in Medical Orders Affecting Children, 14 Crime Ic 

DeUnq. 109. 117 (1968). , „ . 

274. h, Misc. 2d 658, 517 N.Y.S.2d 641 (Family Ct. 1970), affd, 57 App. Div. 2d 

668, 525 N.Y.S2d 255 (1971), affd per curiam, 29 N.Y.2d 900, 278 NX2d 918, 528 

N.Y.S2d 686 (1972). 

275. See note 277 infra. 

276. 65 Misc 2d at 658, 661, 517 N.Y.S.2d at 645, 645. 

277. Id. at 665-64, 517 N.Y.S2d at 647-48. See N.Y. Const, art. 6, { 15(b): N.Y. 

Family Cu Act “5. 115(b). 252(a), 252(b), 252(c), 1011, 1012, 1015 (McKinney Supp. 

65 Misc 2d at 665-69, 517 N.Y.S.2d at 649-52. See U5. Const, amend. I; N.Y. 

Const, art. 1, J S. ^ ^ 

279. 65 Misc 2d at 671, 676, 517 N.Y.S.2d at 654, 658. The court believed the 
state had a paramount duty to insure Kevin’s “right to live and grow up without 
disfigurement." Id. at 669, 25 N.Y.S.2d at 652. 

280. Jehovah’s Witnesses hold as a cardinal principle of their faith that the law 
of God explicitly forbids the eating or ingestion of blood into the body by any means 
whatever, including modem surgical procedures for the transfusion of blood. Watch- 
tower Bible and Tract Society, Blood, Medicine and the Law of God (1961); Sute v. 
Pcrricone, 57 N.J. 463, 181 A.2d 751 (1962), cited in 65 MUc 2d at 662, 517 N.Y.S.2d 

** ^1. The court identified several potential complications: mismatching of in- 
compatible blood types; circulatory overload or air embolism caused by inept prt^ 
cedures; transmission of diseases such as syphillis, malaria and hepatitis from blood 
obtained through commercial blood banks. 65 Misc 2d at 662, 517 N.Y.Sid at 646. 

282. The bigger one grows physically, the smaller the blood loss will be propor¬ 
tional to the total blood supply. Id. at 672, 517 N.Y52d at 655. 
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Q 

deformity,**® and, indeed, had already been reflected in Kevin's "low 
self concept.’’*** 

Initially addressing its If to Ms. Sampson’s religious objections, the 
court contrasted the absolute right to believe as one chooses, with the 
limited right to act on those beliefs where the public health or welfare is 
concerned.*** The cases dted in the decision, however, represented only 
debatable precedent for the court’s thesis that the state’s power to order 
blood transfusions overrides religious objections since the earlier cases 
had specifically involved life-saving treatments.*** 

"The court next weighed the potential benefit from such an operation 
against the risk involved. Citing Matter of Rotkowitz^*^ for the proposi¬ 
tion that the child’s life need not be endangered to justify judicial inter¬ 
ference, the court found that more than adequate potenu'al ^nefit existed 
to outweigh the inherent hazards of surgery.*** Here again, however, this 
precedent was weak support for the Sampson decision since the operation 
in Rotkowitz was far less serious than that in Sampson and other facts 
rendered the cases distinguishable. Moreover, the Rotkowitz court itself 
had stretched the holch'ng of the seminal New York opinion. Matter of 
Vasko.^^* Vasko, unlike either Rotkowitz or Sampson concerned a malady 
which if uncorrected, would probably have resulted in death.**® 

The only other precedent for the New York court was the dissenting 


283. Although during the trial, medical testimony indicated no evidence of 
thinking disorder, no outstanding personality aberration, and no immediate threat 
to his tight or hearing (id. at 659-80, 317 N.Y.S5d at 643-44), Kevin did remain virtually 
illiterate because he had been exempted from school since age nine by reason of his 
facial dis6gurement. 

284. Id. at 660, 317 N.Y.S.2d at 644. 

285. Prince v. Massachusetu, 321 VS. 158 (1944); Cantwell v. Connecticut, 310 
UA 296 (1940); Davis v. Season, 133 UA 333 (1890); Reynolds v. United Sutes, 98 
UA 145 (1878). 

286. See People ex reL Wallace v. Labreiu, 411 Ill. 618, 104 N£.2d 769, cert, 
denied, 344 UA 824 (1952); Morrison v. Sute, 252 S.W.2d 97 (Mo. Cc App. 1952); 
Raleigh Fitkin-Paul Morgan Mem. Hosp. v. Anderson, 42 N.J. 421, 201 A.2d 537, cert, 
denied, 377 U.S. 985 (1964); Sute v. Perricone, 37 N.J. 463, 181 Aid 751 (1962); Koener 
r, Bertinato, 67 N.J. Super. 517, 171 Aid 14 (Juv. fc Dorn. Rel. Ct. 1961); Santos v. 
Goldstein, 16 App. Dlv. 2d 766, 227 N.YAid 450, motion for leave to appeal dismissed, 
12 N.Yid 672, 185 NAid 904, 233 N.YAid 465 (1962); In re CUrk, 21 Ohio Op. 2d 
86, 185 NXid 128, 90 Ohio L. Abt. 21 (CP. 1962). 

287. 175 Misc. 948, 25 N.YAid 624 (Dorn. Rel. Cl 1941). The Rotkowiti court 
ordered surgery to tubilize a child's right foot, thereby preventing aggravation and 
extension of a deformity. The operation, however, was not serious, the child's mother 
favored the treatment and the father's objections were not religious. Id. at 951, 25 
NJfASd at 627. 

288. 65 Misc. 2d at 669-70, 674-75, 317 N.YAid at 653-54, 657-58. 

289. 238 App. Div. 128, 263 N.YA 552 (1933). 

290. The child sunc-ed from a malignant growth of the eye. Id. at 130-31, 263 
N.YA at 555. 
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opinion by Judge Stanley Fuld in Matter of Seiferth?*^ a ca^ in which 
the court of appeals reversed a lower court order for corrective surgery. 
In attempting to distinguish a case closely analogous on its facts, die 
Sampson court argued that its powers had been expanded by a new section 
of the Family Court Act,*** giving the family court jurisdiction to order 
certain care or treatment for ph’ sically handicapped children. In addition, 
tlie court reasoned that the legislative intent of a recent revision of Article 
10 of the Family Court Act*** conferred upon the court the “broadest 
power and discretion** to deal with abused and neglected children.*** The 
Sampson court, however, overlooked the fact that the Children s Court 
Act, in force when Seiferth was decided, had given that court the un¬ 
disputed power to order “necessary** surgery for neglected children.*** 

The New York Court of Appeals affirmed the Sampson ruling and 
endorsed the Family Court*s assumption of broad authority and use of 
discretion*** in rejecting parents* religious objections. Relying upon a 
decision*** construing a Washington state statute,*** the New York ap 
pellate court followed the trial judge*s lead by also ignoring the distinc¬ 
tion between life-saving treatmenu*** and the less extreme procedures at 


bar or in Rotkowitz. 

It is well settled that a persen*s right to practice religion freely does 
not include the liberty to expose the community or his child to commu¬ 
nicable disease.**® Similarly, where a child*s life is imperiled by his 
parents* refusal to provide medical care, courts uniformly have been 


291. 509 N.Y. 80, 86, 127 NXid 820, 823 (1955). The court of appeal* found 
that a congeniul hair lip and cleft palate, causing disfigurement, a marked speech 
defect and emotional and psychological sensitivity, did not give rise to such an 
emergent and serious condition as would threaten the child's life or health. 

292. “Whenever a child within the jurisdiction of the court appear* to the court 
to be in need of medical, surgical, therapeutic, or hospital care or treatment, a 
suitable order may be made therefore." N.Y, Family Ct. Act } 2S2(b) (McKinney 
Supp. 1975). The statute had been enacted after the Seiferth decision. 

»3. N.Y. Family Ct. Act {{ 1011-72 (McKinney Supp. 1975). 

294. 65 Misc. 2d at 671, 317 N.Y.Sid at 654. 

295 . “'[Njeglected child’ shall mean a child . . . whose parents, guardian or 
custodian neglect and refuse, when able to do so, to provide necessary medical, surgical, 
institutional or hospital care for such child." Law of April 10, 1922, ch. 547, { 2(4), 
[1922] N.Y. Children's Ct. Act (repealed 1962). 

296. Seiferth was held to have “impliedly or expressly recognised ffie court s power 
to direct sureery even in the absence of risk to the physical health or life of the subject 
or to the public." 29 N.Y.2d 900, 901, 278 N.EJ2d 918, 919, 328 N.Y.S5d 686, 687 (1972). 

297. Jehovah's Witnesses in the State of Washington v. King County Hosp., 278 
F. Supp. 488 (W.D. Wash. 1%7), aff’d per curiam, 390 U.S. 598 (1968). This court 
overrun a Jehovah’s Witnesses’ objections to a sutute which empowered a court 
to order medical care for children found “grossly and wilUully neglected as to medical 


care necessary for well being." 

298. Wash. Rev. Code Ann. {{ 13.04.010 (1%2), 13.04.0M (Supp. 1972). 

299. See 278 F. Supp. at 503 n.lO (blood transfusions). 

500. See, e.g., cases cited in note 305 infra. 
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willing to order appropriate relief Samfiton, however, represents an 

h previously had been hinted at almost 

«d^ivcly by other New York cases.*®* Although the initial response to 
Ae Sampson opinion is one of rchef that aid will be granted a boy who 

?o“end ^ "“braced by his parents, might have been forced' 

to endure a massive physical deformity throughout his life, the court’s 
intervention has other theoretical ramificauons. Essentially, it signals an 
anomalous return to paternalism or "best interests" adjudication.*®* con¬ 
trary to the general trend demonstrated by this artide 

In express contrast to the New York approach, ihe Supreme Court 
of Pennsylvania, in /n re Green,*®* recently hdd that a mother’s religious 
objections to medical treatment for her son whose life was not in imme- 
^ate danger should prevail over the state’s interests in the child *»» 
I^cky Ri^rdo Green, sixteen years old. was a two-time vicdm of polio 
attacks which had resulted in obesity and 94 per cent curvature of he 
spine and prevented him from walking or standing.*®* Although remedial 
surgery had been recommended. Ms. Green, a Jehovah’s Witness, had 
refused to consent to the treatment because of her religious objecdons 
to the necessary blood transfusions. While the Pennsylvania court ac- 
knowledged the Commonwealth’s position that the neglect statutes*®^ 

Si'S 

Brooklyn Hasp. v. Torre*. 45 Mile. 2d 914, 258 N.Y.S.2d 621 ISuo ri lqfi>l^• ’ 

194lfcf^’ Rotkowiu. 175 Mile. 948, 25 N.yj5.2d 624 (Dom. ReL Ct. 

inij. Cf, In re Karwath. ___ Iowa 199 nw 9 h /ioero\. » 

the &mn. r of Sodal Serv. on behalJ^Miehad^ v. S’, S SL 2r42l 

19521^1^^*^ ”5 N.y.S.2d 314 (Dom. ReL Ct! 

1952), In re Weintraub, 166 Pa. Super 342, 71 Aid 823 (1950) 

M3 See especially 65 Mile 2d at 675, 317 N.yjiid at 657-58, where the court 
explicitly granu all discretion to the lurgeoni without reserving to the pauent or bu 
representative any power or nght of informed consent. Compare eg Snterburv v 

304. 448 Pa. 338, 292 Aid 387 (1972). 

if fh****i.^i- ** legitimate state interest exiiu even 

condition threaten, society in a manner 
distinct from its effect on him. See cases involving court ordered vaccinations ejr 
ucht V. King, 260 U.S. 174 (1922): Jacobson v. Massachusetu, 197 US. 11 {1905)! 
o.?****’ S-Wid 206, cert, denied, 384 Ui. 972 (1966)- Cude 

M6**SM '^•“*‘** “^Witt School Ark. 

McCartney ». Austin, 57 Misc. 2d 525, 293 N.Yiid 188 

i« 

306. 448 Pa. at . 292 Aid at 388. 

W. A ‘neglected child" is "(a] child whose parent . . . neglecu or refuses to 
provide proper or necessary . , . medical or surgical care” and may be committed "to 
the care, guidance and control of some repuuble dliien of good moral character 
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could be construed to convey authority to a trial court to order medical 
treatment^* it held in favor of the child’s mother because the free 
exercise clause of the first amendment*®* drciunscribed the broad language 
of the sute law.*'® Ultimately, however, the court remanded *e case to 
determine Ricky’s religious beliefs,*" and reserved decision with respect 

to any possible parent-child conflicC*" , • . 

The court adopted a test by which to evaluate the sute s in cr 

when it conflicted with a parent’s religious views as to the 

a child; the state must show “a substantial threat to soaety 

weigh protections provided to individuals was in 

The court carefully distinguished cases in wfech e ‘ balandne 

danger,*'* declining to express any view on the results of 

test in such situations.*'* ^e majority viewed with horror 

tions of discarding the fatal-nonfatal distinction a m . 

Pennsylvania Court feared that to permit wide judiaal 

dedsions merely on the bais of whether the tr eatments were required 

Pa. Sul Ann. tiL 11. | 50-101 et »eq. (Supp. 1973). See 448 Pa. at nn.2 It 9. 298 
Aid at 388 nni It 3. 

S iSnp« ^u: »%ing the uUblishmcnt C rcUglon. . . .- 

U.S. CoML amend. L 

51 ?: procedure wa. 

;lTe 3°.vrnS 

^^^^12 448 Pa at__ 292 Aid at 392. See In re Green. 452 ^ 379. 907 

( 1973 ) ai?rmJ.g triaT^urf. finding after the evidentlay 

K? w™.' v—.»« 

r-i' ^ iiari au ^ Z^uenJL of not orderinVthe operation? 

^ Aid at ^and case, cited therein. In particuto. 
S15. See 448 P^ a Witneue. in the Sute of Washington r. King 

Suip (tJS. 1967). ard per curiam. 990 U5. 598 

County Hosp.. 278 F. Supp.jw ( Involved the application of a lUtute where 

(1968). on the ground that the prior ^ invoi eourfi use of King 

children’, live, were in imminent ^*"8^ ®“‘ , qi wUconsin v. Yoder. 406 

Georgetown College, 3!1 FiU mw “ iig p. ,, __ 292 Aid at 390. 

Involved life uving Ueatment for M adu^L 448 Pa. at-- 

«i« 44g Pg, git . 2d2 AJ2d *1 SW* 

317. See Sampsem, 65 Misc. 2d at 671. 317 N.YAid at 654. 
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would cause "endless problems” in interpreting and equitably applying 
the rule to later cases.*** 

Justice Eagen wrote a tagorous dissent focusing on the majority’s 
^chotomous analysis of the interests at sUke, and found their opinion 
insufBciently solicitous of the health and well-being of Ricky Green.*** 
Rejecting the majority’s life or death emphasis as unsupporte<l by the 
Pennsylvania statute**® or the case law, Eagen noted that the decisions in 
both Wisconsin v. Yoder*^'^ and Prince v. Massachusetts*^ each relied 
upon by the majority, employed only the word "health."*** Justice 
Eagen’s final disagreement with the majority centered on the infeasibility 
and impropriety of asking a dependent child to choose between the chance 
for a normal life and his parents’ religious beliefs.*** 

While the logic of this dissent seems forceful and realistic, it fails 
to raise several additional available arguments. Eagen never directly 
confronted either the majority’s central requirement of a "substantial 
threat to society" or their applicarion of the standard.*** It could have 
been argued that just as the child labor law upheld over religious objec¬ 
tions in Prince*** reflected a soaetal judgment that child labor in general 
was an evil to be avoided, child neglect statutes represent an analogous 
determination vis i vis parenu’ treatment of their children. Both types 
of statutes empower the state to act pursuant to its compelling interest 
of protecting the health and welfare of children. 

Another available rebuttal to the majority’s reasoning could have 
focused on their strained use of the Yoder decision.*** Not only did the 
court rely upon dictum, ignoring express qualifications where health was 
concerned, but it also inadequately explained the Yoder court’s failure 
to consider the children’s views on the issues at bar.*** The Green facts 

318. «8 Pa. «t_,292 ASd at 392. ~ 

319. Id. at__ 292 A.2d at 393. 

320. See note 307 supra. 

321. See aote 314 supra. 

322. 321 UA. 158 (1944) (upheld child labor law over religious objections). 

323. 448 Pa. at__ 292 Aid at 394-95. 

324. Id. at-- 292 Aid at 395. See Sampson, 65 Misc. 2d at 672, 317 N.Yiid 

at 655, relying on Matter of Seiferth, 309 N.Y. 80, 86-87, 127 NJEid 820, 823 (1955) 
(Fuld, J., dissenting). See Rleinfeld, The Balance of Power Among Inhints, their 
Parenu and the Sute, 4 Family L.Q. 320 (1970). “A great proportion of the decisions 
made by parenu for children cannot meet with resistance because the child it loo 
ignorant and unsophisticated to UPJersund the rami&caUons of the dedsion and 
question it. or even to realize that legitimate alternatives were open and a dedsion 
was made." Id. at 424. 

325. See 41 U. Cin. L. Rev. 961, 965-66 (1972). 

326. See note 322 supra. 

327. See 448 Pa. at-- 292 Aid at 390, and as pointed out in Justice Eagen's 

dissent, tee notes 314, 321 It 323 supra and accompanying text. 

328. See 448 Pa. at „ — , 292 Aid at 392. The Green court argued that it was 
the parenu who were prosecuted for their religious beUefs in Yoder, whereas “It is 
the child rather than the parent in this appeal who is directly involved." 
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were analvticallv similar to those in Yoder since each c^ concern^ 
j • wlio wanted to contradict expressed 

parents mouvated by religious behefawh 

public policy in the t«atment education might well 

understandable since long-term compul 17^? b^ 

have had a * ediS care would have affected 

children. The likelihood that Ricky s “cdicai underline 

hi. Kligiou. Uli.1. w» .ub..anU.ll, 

one surgical procedure doe tadonall-..ardl, supporo 

views of soaety and religion. Therefore, su . process, 

his or his parenu’ deeper involvement in *e ^ 

In striking contrast to both Green and Sampsori. ^ 

„iU. dre earlier c^ involving “^^r-^^d^t^coTerning 

dSlTcen ane»i,. » in^^e 

StS, bIood’di«a». The Milwaulee Count, Courr. rel^nng 
molber’a "reantnable" non religiou. objecuon. rn beu o. d^n 
» a Jehovah', witnea reluual to order highly recon^endrf 
:::i“nV?he courf. analpl. proceeded 

right to decide about die child's treatment, and undo what i™t^^ 
1 he court held inter alia, that patents' exetdse ol religious Ireedom vm 
su^m to die interest o! dm state as peren. polrie. to * 

S"sTeSme.~' Neverdieless, dte court held that parental d.scr^ 
»ntrol where there is doubt as to dte 
medical procedures and great danger or nsk of death to the ^ > 

treatment proposed."*** Although there was strong . 

not upon the failures belief b . Tuttendario, 21 Pa. DUt. 561, 562 

ueatm^nu b..auw hU indocmnati^ In « 7 “ Matter of 

SSoT, m ».”» sc. .!a h. re PranS. « Wsdi. « »• 

S S’<i^2>-a Dcna,. SS7,r£ 

551. ‘S“aic ei>c“^ ” ’“' ^;2iLs'5..e judldsllydccloplas il«b« » 

Si““w llt^u?'■ 

552. 12 Crime dedaion aealnit the treauneiit on the 

335. Id. at 3M-8^ mi^f^ns which would at most prolong Hen^ • 

pouible risks involved in bW uzottw proposed medicai procedures which 

K the serious doubt as to advice p«t 

were new and expenmenul. and tb^na ^ ronsfusions. Id. CL Kaimowltt v. 
had incoiwUy Ci^No. 7 S 19454-AW (Mich. Clr. a. July 10, 1975), 

““raittSS. to «;». 105 M ."P« toowp-ori"* 
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blindly adhering to medical testimony in all circumstances, courts should 
afford some probative value to parents’ views, even when those ideas are 
in conflict with the physician’s opinion. The numerous medical judgments 
necessitated by the court’s test, however, highlight once again the diffi¬ 
culties encountered in resolving "medico-legal” questions in patients’ 
rights litigation.*** 

Though we lament the fact that Ricky Green will not receive spinal 
surgery, the court’s conclusion to allow a mentally alert sixteen year-old 
to have significant input in making his own health care decision seems 
completely defensible.**® However, to the extent that the decision turns 
on Ms. Greens’ first amendment rights, rather than Ricky’s right to 
control his own body, the case’s precedential value for minor’s health 
rights is diminished. 'The Sampson decision, in contrast, permitting needed 
corrective surgery, achieves an admirable result for Kevin but unfortu¬ 
nately invokes the fear of a return to judicial paternalism reminiscent of 
the pre-Gault era.*** This implication, however, ma-, be mitigated by the 
facts of Kevin’s case. Although the court never explicitly analyzed Kevin 
Sampson’s competence to understand the nature of the procedure and to 
make an informed choice, his undeniable inability to do either probably 
played a determinative part in the court’s decision. In Henry Green, the 
issue of the patient’s own informed consent never arose because the child 
involved was too young to participate in the decision-making; the court 
instead gracefully avoided the subjective determination of Henry’s best 
interests and looked instead to the "reasonableness” of his mother’s ob¬ 
jections. Henry Green utilized a balancing test in which the court con¬ 
sidered many pertinent factors similar to those in the abortion decision 
Matter of 

Ck)NCLUSION 

"This overview of many of the recent cases involving patients’ rights 
demonstrates that definitive conclusions are difficult at best. The primary 
impression, by way of a partial disclaimer, must be that there is an enor¬ 
mous tension among the many weighty interests presented in this area of 

SS4. See Kaimowitt, Civ. No. 7S-194S4-AW (Mich. Cir. Ct. Juiy 10, 197S). See 
alfo caiet luch as Canterbury v. Spence, 464 F.2d 772 (D.C. Cir. 1972), which confronts 
some of the difficulties encounter^ in trying to evaluate medical discretion. Finally, 
consider cases in which courts have issued, upon medical advice, emergency orders 
which have subsequently proved unnecessary. See, e.g., Santos v. Goldstein, 16 App. 
Oiv. 2d 755, 227 N.Y.S.2d 450, motion for leave to appeal dismissed, 12 N.Y.2d 672, 
185 NX.2d 904 (1962), 2SS N.Y.S.2d 465 (1962); In re CUrk, 21 Ohio Op. 2d 86, 185 
NX2d 128, 90 Ohio L. Abs. 21 (C.P. 1962). 

995. See final opinion of case after remand In re Green, 452 Pa. 979, 907 A.2d 
279 (1979). See text accompanying note 911 supra and note 912 supra. 

996. In re Gault. 987 U.S. 1 (1967). 

997. 12 Cr. L. Rptr. 2549 (D.a Super. Ct. Feb. 6. 1979). See notes 247-49 supra 
and accompanying text. 
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law: the intimate, personal rights of the patient, the schooled and con¬ 
cerned opinions of the physicians, the well-intentioned parental desire 
for their children’s well-being, and the solicitude of the state for the 
health and welfare of its population. 'The decisions, practically uniform 
in their lack of articulate standards, reflect the enormity of the burden 
as well as the complexity of the determinations and, unfortunately, leave 
subsequent courts and commentators to inference. Some guidelines have, 
however, tentatively emerged. Judicial and legislative behavior have 
evidenced a trend toward the recognition of minors’ capacity to consent 
to their own health care. This development is reflected not only in liberal¬ 
ized medical consent statutes but also in judicial solidution of minors’ 
views about the proposed treatment. As the questions become more con- 
plef, courts have begun to move away from deciding what is in the 
child’s best interest and toward determining who shall make the decisions 
affecting a minor’s life. In general, where the patient is mature and com¬ 
petent enough to understand the nature of the issues involved, the courts 
have increasingly deferred to his or her own wishes. 

Nevertheless, looking to the future, one must make an ardent plea 
for more clearly explicated rationales in decisions involving patients’ 
righu. In speculating, one might note that the title of a book written by 
a women’s collective may prove to be an apt forecast of judicial determina¬ 
tions to come —Our Bodies, Ourselves.**^ 

SS8. Boston Women’s Health Book Collective, Our Bodies, Ounelvet (1975). 
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Introduction 

The present study collects, analyzes, and presents legal 
materials on Access to Medical Records. 

The major headings of tlie material following are. 
Analysis, Summary and Collation of the State-by-State 
Study ; Summar'. of Legal Literature; Selected Legal Bibli¬ 
ography; Selected Medical Bibliography ; Suggestions for 
Future Study and The State-by-State Study, 

The areas of inquiry selected for the State-by-State 
study were Physician-Patient Privilege; Public Records Acts, 
Medical Lien Acts; Required Reports; and Special Access 
Laws. These heading are used in this Introduction and in 
the Analysis, Summary, and Collation as well as in the 
State-by-State Study itself. 

The State-by-Sute study contains a presentation of 
relevant statutes and cases. The Appendix contains a 
graphic tabulation of the resulU of tlie Sute-b/-State 
Study. 
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MEDICAL MALPRACTICE 


ANALYSIS OF THE BASIC LAW IN THE 
ABSENCE OF SPECIAL PROVISIONS 

In the absence of special provisions or principles, 
medical records are the property of the doctor or a hospital 
maintainini them. However, the bundle of rights connoted 
toe word property” never includes the right to do 
absolutely anything one wishes to do with his own 
property. For example: One’s right to one’s own automo- 
bfle does not include a right to use the automobile to injure 
another; and in the case of medical records, the hospital 
cannot use the records in violation of the patient’s right to 
pnvacy. ^ 

^ with any property, the hospital and doctor’s property 
r^ht to the records is also qualified by the obligation we all 
' . our property if required pursuant to 

judicial proccM (e.g., a subpoena) for purposes of a law suit 
(either pretrial discovery or as trial evidence). 

Property in records, be they business records or other¬ 
wise, IS often qualified by another duty placed upon their 
onmer: A duty to record certain information; to maintain 
and keep those records for a certain number of years; and 
to keep them open for inspection by certain regulatory 
agencies. Such is the case under the corporation laws of 
many states; under the Federal Securities Exchange Laws 
(respecting stock brokers); under departments of health 
Uws in various states (respecting licensed hospitals); and 
under other regulatory and licensing schemes. 

BccauM the property rights in medical records possessed 
^ the doctor or hospital are those of the doctor or 
hospital, a doctor or hospital may refuse to disclose them 
to the patient or his legal representative, in the absence of 
court process or special law. 


FIVE HEADINGS USED 
STATE PRESENTATIONS 


IN THE STATE-BY- 


Physician-Patient Privilege 

A legal prohibition against disclosure in litigation of 
ronfjdential medical matters did not exist at common law, 
despite the existence of similar prohibitions governing 
m^tal and legal confidences. However, forty-three stat^ 
today have enactments providing some form of such 
JTohibition. Although variously phased as an incompe- 
ency, prohibition, or privilege, the provision is nearly 
dway onstrued as a privOege. That is, it may be asserted 
ir wa I by the patient or by someone on his behalf (e.g., 
he CO a lawyer, or the doctor or hospital). The 
irimary impact of this “doctor-patient privilege” is at trial 
ind during pre-trial discovery. In the absence of some 
pccial pnvilege such as this, it is basic law that documenU 
T intormation in the possession of anyone must be 
urrendcred if required by proper court process for the 
Ksolulion or preparation of a controversy in litigation 
ursuant to valid discovery process or subpoena (subpoena 
uces tecum for documents) or similar court order or 
rocess, for purposes of pretrial discovery or trial evidence 
A proposal for a uniform body of Federal Evidence 
ules presenUy pending before the Supreme Court of the 


United Sutes provides only for a psychotherapist-patient 
pnvilege, and no general doctor-patient privilege. 

In a malpractice action, questions of privilege can arise 
in a number of ways. They can arise where the plaintiff or 
defendant is seeking records of a third party (e.g., to show 
toe customary or non-customary nature of a procedure 
performed on the plaintiff, or to impeach the word of the 
tiurd party as a witness). If the plaintiff himself is seeking 
his own records, the privilege wfll be waived insofar as his 
own access is concerned. If the defendant is seeking the 
plaintiffs records, the better (but by no means settled) 
view would be that plaintiff by instituting the action has 
waived his privilege as relevant records. 

Public Records Acts 

Many States have so-called “Freedom of Information” 
acts providing that documents in the possession of state 
agencies shall be open to public inspection. As there are 
numerous sUte-run hospitals or medical facUities, the 
question arises as to whether medical records of patienU 
therein are required to be open to the public. In most 
states, however, medical records are exempted from the 
acts. 


Lien Laws 

Many states have statutes designed to help secure that a 
hospital treating a patient will receive payment there¬ 
for. These statutes provide that a hospiul shall have a lien 
on arnounts collected from a wrongdoer by the patient for 
lus injury. In some states, not only hospitals, but treating 
physicians as well are accorded such a lien. The mi-dicd 
hen statutes generaUy provide that the hospital treating the 
injured person shall file notice of its charges in a public 
office or otherwise notify the injuring party of its charges 
and that if this is done, the hospital is entitled to receive its 
charge as a first priority (before the injured party gets 
anything) out of any settlement or recovery payable by the 
injuring party to the injured party. If the injuring party 
pays the injured party before the hospital chaiges are 
Mtisfied rather that the hospital, the injuring party is liable 
to the hospital. The significance, for our purposes, of 
these laws is that they often permit the injuring party (i.e. 
the pai^ notified of the lien or against whom the lien is 
asserted) to examine the hospital records of the injured 
party. The purpose of this U to enable the bona Tides of 
the hospital s claim to be checked over and verified; but in 
a nurnber of states, the authorization to inspect is not 
limited to financial records. 


Required Reports 

Certain medical conditions may be required by law to be 
reported to a government agency by the treating physician 
or the patient (e.g., venereal disease, “battered” children 
gunshot wounds or other violent injuries). As the entire 
medicd background of a patient may become relevant in a 
medical malpractice action, these state agencies may be 
approached by a party or potential party to such an action, 
for information filed in a required record. The question 
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arises as to whether and to whom these records wUl be 
disclosed by the agency. 

Special Access Laws 

Nine states have statutes specifically dealing with a 
patient’s right of access to his medical records aside from 
any rights he may have under court process once litigation 
has commenced. Typically such statutes provide that the 
patient or his expres^y authorized representative must be 
given access to his records. This heading also includes 
certain other legal matters in particular juris^ctions bearing 
on accessibility of medical records. 

Analysis, Summary and Collation 
of the Results of the Study 

I. PHYSICIAN-PATIENT PRIVILEGE 

The physician-patient privilege, unlike that of attorney- 
client, did not exist at common law. However, 43 states 
and the District of Columbia, in order “to encourage 
confidence and presen-e it inviolate” (Idaho Code §9-203; 
fee also preamble to Montana and Utah provisions) have 
enacted statutes protecting from disclosure confidential 
communications between physicians and their patients 
(Connecticut, Florida, Kentucky, Maryland, Georgia and 
Tennessee restrict the privilege to psycliiatrists. Alabama, 
Delaware, Rhode Island, Massachusetts, South Carolina, 
Texas and Vermont are the seven states having no general 
doctor-patient privilege statute). 

Testimony v. Disclosure 

Most of these laws state that a physician or surgeon may 
not be examined in a legal proceeefing as to confident!^ 
patient commimications. This type of language is suscepti¬ 
ble to the inte.rpretation that it applies only at trial, but 
courts have interpreted it to include discovery proceedinp 
[depositions) as well. 

The statutes of at least eight states speak of “disclosure” 
rather than testimony. The more recently-enacted statutes 
af California and Nevada afford the patient “a privilege to 
refuse to disclose, and prevent others from disclosing” 
confidential information. 

’'Communications" Defined 

Usuidly, privilege statutes apply to communications by 
die patient to the doctor and/or information acquired in 
ittending the patient which was necessary to enable him to 
arescribe or act for the patient (e.g.. North Carolina). The 
eopc of the privilege is left in question by some statutes, 
luch as that of West Virginia, which mentions only 
ximmunications made by the patient to the doctor. Inter- 
>reted narrowly, tliis coidd mean on'y oral communications 
ind not other medical records or information about the 
latient’s condition acquired by othe means such as tests or 
ihysical examination. If test and examination results are 
leemed “implied communications” from the patient, there 


are still sources of information that may not be covered, 
e.g., sources other than the patient, but relating to the 
patient’s case. 

California’s definition of confidential communication is 
quite elaborate, encompassing: 

» “information, including information obtained 
by examination of the patient, transmitted 
between a patient and his physician in the 
course of that relationship and in confidence by 
a means which, so far as the patient is aware, 
discloses to no third persons other than those 
who arc present to further the interest of the 
patient in the consultation or those to whom 
disclosure b reasonably necessary for the trans¬ 
mission of the information or the accomplish¬ 
ment of the purpose for which the physician is 
consulted, and includes a diagnosis made and 
the advice given by the physician in the course 
of that relationship.” 

(CAL. PVID. CODE §992 [West Supp. 1971 ]). 

The privilege is most narrowly applied in New Mexico 
(communications as to venereal or other “loathsome 
disease”), Kentucky (vital sUtistics) and Pennsylvania 
(information that tends to blacken the character of the 
defendant). 

Many of the privilege statutes are explicitly limited to 
civil actions. Even if such a state has another statute or 
rule providing as a general matter that the rules of evidence 
applied in civil actions shall also apply in criminal cases, 
courts have held that the words “in civil actions” in the 
privilege statute indicate a legislative intent not to extend 
the privilege to criminal cases, especially since the privilege 
is in derogation of the common law (e.g., Montana and 
Oregon). 

Exceptions 

Many of the privilege statutes contain exceptions, the 
most significant of which is the automatic waiver of the 
privilege where the party’s physical or mental condition is 
an element of a claim or defense or where the party’s 
physical condition is in controversy. Such a statutory 
exception is applicable in at least twenty states, including 
Connecticut, New Jersey, filinois, Michigan and Wis¬ 
consin. Five states (California, Colorado, Illinois, Michigan 
and Wisconsin) maintain a separate exemption for malprac¬ 
tice suits, although malpractice actions in other states 
would probably fall under the “physical condition in issue” 
exception. 

The laws of Maine and Tennessee simply allovv a court to 
compel disclosure where it deems it necessary for a proper 
administration of justice. 

Many statutes explicitly provide that the privilege is 
waived if the party testifies as to the confidential communi¬ 
cation or puts a physician on the stand to testify as to the 
party’s physical or mental condition. In the absence of 
such a statutory provision, case law has frequently held that 
the privilege is waived by such testimony (See below). 
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requiring the reporting of cases of suspected 
child-abuse also often provide for waiver of the privUege in 
proceedings concerning such cases. ” 

Other situations where the privilege is waived by statute 
are proceedings to commit or establish competency, pro- 
ceedings to test the validity of a will, proceedings involving 
the unlawful attempt to procure narcotics, actions to 
recover damages for a criminal act. and cases where the 

crime 

or tort. (California s statute includes the most comprehen¬ 
sive list of exceptions). ^ 

Recently, at least seventeen states have enacted special 
laws relating to psychologist-client or psychiatrist-patient 
communications. Because of the nature of such communi- 
wtions, these statutes create a much more comprehensive 
pnvdege. either placing them on the same ground as the 
auomey-clicnt pri^^egc or providing a blanket exemption 
from disclosure in both civil and criminal actions with few 
w no exceptions-the most common of which is where a 

Mtend^L- ‘ Some statutes 

«tend this psycho-pnvilege to communications with mem- 

regions members of group therapy 

Waiver 

There are different ways of waiving the physician-patient 

M exceptions men- 

^ned above. Most of these methods are derived from the 
case law rather than from the statutes. All of these waivers 
are variations of the voluntary waiver by the holder of the 
pnvilege The reasoning behind any of these waivers is to 
prevent the ho der of the privilege from haring an unfair 
advantage in a lawsuit. If the holder of the pri^ege could 
selectively put on testimony and by claiming privilege 

‘ “PPO"®"*® from countering it, the handicap 

would probably be too great to overcome. ^ 

In some states, the mere commencement or fding of a 
suit in which the patient’s physical or mental condition is at 

SiTn <e.g.. New 

lork). In others, filing is not a waiver, but the waiver is 

not postponed until the patient introduces testimony at 
tnal relating to Ins physical condition. Instead, it is 
accelerated w that the opposing party may investigate the 
^aims of the patient during the discovery process (e.g. 
Ohio). Some states permit depositions to be taken in¬ 
cluding questions on privileged matters, but'permit’the 
'"voke the privilege later on in the suit 
(Michipn). But other sUtes do not require a waiver until a 
physician IS called as a witness and examined direcUy (e.g 
Iowa). Wliether this applies to depositions as well as trial 
testimony is not clear. Most sUtes also regard a waiver of 
the privd^c as to one physician as a waiver of the privilege 
ArkanL)^* who treated tlie patient (e.g.. 

Thus the time for a waiver, as construed by the courts 
ranges from the moment of filing to the time when a‘ 
physician is examined directly as a witness. The competing 
interests of confide.ntiality and fairness to opposing lit^ante 


have been reconciled differently by the state courts and the 
question remains open: At what point in a lawsuit to 
recover dam^es for personal injuries or malpractice should 
the privilege be waived? 

II. PUBLIC RECORDS ACTS 

Most states have statutes requiring that public records', 
that IS, records kept by governmental bodies, be open for 
publm inspection (see Arkansas’s “Freedom of Information 

Fifteen states ^ecifically exempt medical recoids from 
the provisions of the inspection acts. 

The statutes of five states merely include language 
pnerally exempting records otherwise required by law to 
be Kept confidential (e.g., Nevada). All of these states have 
physician-patient pnvilege statutes which would seem to 
bn^ most medical records under this exception. 

Some states only exempt specific types of medical 
information on fde with government agencies such as 
records of patients in state or county hospitals (Tennessee 
and Ohio) records of patienU receiving state medical 
^■stance (Tennessee), and reports of injuries suspected to 
Ire ca^d by violence (Oregon). Required reports statutes 
also frequently contain limitations as to what persons may 
review them. ^ 

Over one-half of the states do not specifically exempt 
medical or confidential records from their open records 

III. MEDICAL LIEN ACTS 

Most states have hospital (and some have physicians’) 
hen statutes which aUow the hospital or doctor to assert a 
hen on any judgment rendered against a person liable for 
the injunes for which the injured person was hospitalized 
and thus to collect for their unpaid bills. 

The hospital hen laws of thirteen jurisdictions allow the 
party against whom a lien has been asserted to examine the 
hospital records relating to the services furnished the 
injured person. 

In three jurisdictions - Colorado. Maine and the District 
of Lolumbia, - inspection is restricted to financial rec¬ 
ords. In Maryland, inspection is permitted “to ascertain 
charges and estimate the lien’’ suggesting that inspection U 
actually limited to financial records. Most statutes, how¬ 
ever, refer only to “hospiul records’’ in general leaving 
open the question of what kind of records fall under tht 
Act. Illinois law also permits the defendant to request and 
receive a written statement of the nature and extent of the 
injunes sustained by the plaintiff, the treatment given him. 
and how the injunes were received (if stated by tlie.iniured 
person and contained in the records). 

Mort of the states with such lien acts either have no 
physician-patient prii-ilege statute or waive it automatically 
in personal injury actions. ^ 

IV. REQUIRED REPORTS 

Most states require that two types of medical problems - 
be reported to the appropriate governmental agency- 
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lereal diBcase and auspected cases of child abuse. 

Most of the child-abuse statutes also include provisions 
ting that the physician-patient privilege does not operate 
exclude from evidence such reports. Usually physicians 
J others reporting such cases are granted immunity from 

1) liability for testifying and reporting. 

Almost half the states which require reports of cases of 
[lereal disease protect, to a greater or lesser degree, the 
nfidentiality of such reports. The most protective re- 
ire that doctors report cases by code number only. In 
her states, the reports are not open to public inspection 
t may be seen only by specified health officials. 

Many states also • require physicians and hospitals to 
port tuberculosis and other types of contagious diseases, 
it the identity of patients usually is protected from public 
iclosure. 

Other types of medical reports occasionally required are 
ncer, drug addiction, injuries inflicted by violence and 
ses of occupational disease. In the case of drug addic- 
>n, the trend is to create complete confidentiality and 
iniunity for those who seek treatment. 

. SPECIAL ACCESS LAWS 
tatutes 

Only nine states have statutes specifically allowing 
itienta or their attorneys to inspect hospital medical 
cords. Of these, the statutes of California, Illinois and 
lah permit records to be examined and copied by the 
itient’s authorized attorney only, not by the patient 
mself. However, the statutes of the six other states 
iplicitly or implicitly allow access to the patient himself 
:.g., Massachusetts, New Jersey and Wisconsin). The 
atutes of California and Wisconsin include sanctions for 
ifusal to disclose. Thus, California's law requires that 
Itienta be reimbursed for all legal expenses, including 
tomeys’ fees, in any proceeding to enforce the provisions 
f the statute; while Wisconsin requires the custodian to 
ly all necessary costs of obtaining the records plus up to 
fty dollars in attorneys' fees. 

The statutes vary somewhat in their details. California's 
atutes specifically allow access prior to the filing of ai; 
:tion. Connecticut permits records to be examined only 
her the patient has been discharged. In Louisiana, a 
atient or his attorney is authorized to get a “full report” 
iggesting something less than a look at the original 
M^ords. Mississippi requires a showing of “good cause." 
lew Jersey permits access to plaintiffs and defendants in 
ersonal injury suits. 

Many of tlicse. access statutes state that their provisions 
re inapplicable to the records of mental patients whose 
ecords are governed by separate laws and regulations. 

Many states are by statute explicitly protective of the 
onfidentiality of the records of patients in state mental 
astitutions. Usually the disclosure of their records is 
irohibited by law except (1) on the consent of tlie patient, 

2) by consent of the hospital director as necessary for the 
reatment of the patient, (3) as a court may direct upon 


determination that disclosure is necessary for the conduct 
of proceedings before it and that failure to disclose would 
be contrary to the public interest, and (4) in hospitalization 
proceedings upon request of the patient's attorney (e.g., 
Kansas). 

Case Law 

Cases directly touching on the right of access to hospital 
records are uncommon. A federal district court in Okla¬ 
homa has held that a patient has a property right in 
information in his hospital records and he, or someone 
authorized by him, has a right to inspect and copy those 
records without the necessity of resorting to litiga¬ 
tion. The New York Supreme Court held that a hospital 
cannot withhold a patient's records from him when he 
wishes to determine, for the purposes of a malpractice 
claim, which doctors operated on him or treated him. 

In Ohio, the Supreme Court has held that a hospital may 
permit a patient to see as much of his hospital records as 
the hospital feels is in the beneficial interest of the 
patient. If unsatisfied with the scope of the inspection, the 
patient may institute a court action to require the hospital 
to furnish the entire record. 

Regulations 

Considering the absence of statute or c‘ist law, access to 
hospital records in most states is governed by regulations of 
state hospital licensing agencies. These regulations were 
difficult to obtain, but the results are sufficient to indicate 
the types of administrative provisions encountered. 

where a regulation makes reference to the ownership of 
hospital records, it generally places title to tlie records in 
the hospital. This appears to be a narrow view, the better 
approach being that the hospital and the patient each have 
an interest in the records of the patient. Few states have 
recognized the interest of the patient, however. In many 
instances, whether permitted by regulations or in the 
absence of any contrary regulations, individual hospitals 
establish policies governing access to hospi'.d records, the 
vast majority of which are quite restrictive. 

The regulations fall into two general categories. Some 
allow inspection on the written consent of the patient, with 
the patient, oiher persons (i.e., attorneys) or both being 
allowed to inspect the records.* Under this type of 
regulation a patient or his attorney could inspect his 
hospital records to determine whether he should institute a 
lawsuit. All states permit inspection of hospital records 
(other than mental hospitals) upon court order, obtainable 
after a lawsuit has been commenced. If neither regulations 
nor the policies of the indindual hospital, if. applicable, 
provide for inspection by the patient presumably the filing 
of a lawsuit would be a prerequisite to inspection, which 


*The rationale for allowing access to the legal representative and 
not the patient, found in some of the access statutes and regulations 
and hospital practices, is that there are some medical matters which 
the patient may not understand or should not know in the interest 
of his health. 
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could be accomplished by resorting to sUte discovery 
procedures. 


Summary of Legal Literature 

Law review articles and commentators address them¬ 
selves to four areas of concern relevant to this 
study. These are: (1) physician-patient privilege; (2) in a 
malpractice action the defendant-physician’s access to 
plaintiff-patient's prior and subsequent medical records 
where plaintiff has asserted physician-patient privilege; 
(3) possible remedies to protect the patient against un¬ 
authorized disclosure by physicians of medical secrets 
outside the courtroom; and (4) patient’s access to his own 
medical records. 


PHYSICIAN-PATIENT PRIVILEGE 


Professor Wigmore’s scathing denunciation of the 
physician-patient privilege remains its deHnitive criti¬ 
cism. His argument, which permeates the literature on 
the subject, is that the physician-patient privilege does not 
satisf)’ the four fundamental conditions which he deems 
essential to every privilege for communication, i.e., to every 
exception to the general requirement that every person 
testify as to all facts inquired of in a court of jus¬ 
tice. Tliese conditions are: (1) the communication must 
originate with the expectation of confidentiality; (2) the 
element of confidentiality must be essential to tlie satisfac¬ 
tory maintenance of the relationship between the commu¬ 
nicating parties; (3) the relationship must be one which 
society seeks to foster; and (4) the harm from disclosure 
must be greater than the expected benefit to justice gained 
by admitting the testimony.* Professor Wigmore submits 
that with the exception of the third condition, none are 
satisfied in the physician-patient relationship. 

As to the first, he argues that with tlie exception of 
loathsome diseases or abortion, few if any patienU attempt 
to pr^rve any real secrecy. As to the second, he 
maintains that even where a patient does expect confiden¬ 
tiality, he would not be deterred from seeking medical 
assistance because of the possibility of future disclosure in 
court. And as to the fourth, he emphatically argues that 
the injury to justice is far greater than the injury to the 
relation.’ Ninety-nine per cent of the litigation in which 
the privilege is invoked, he maintains, involves either ' 
personal injury cases-in which the patient has voluntarOy 
brought himself into court and placed the extent of his 
injury at issue—actions on life insurance policies where the' 
deceased allegedly misrepresented his health to the insurer, 
and testimentary actions where tlie testator’s mental 
capacity is being questioned.^ In none of these can there 
be any fear that the absence of the privilege would hinder 
people from consulting physicians freely; in all of these is 
the truth as to the medical questions an absolute necessity 
if justice is to be served.’ 


In short, concludes Professor Wigmore, there is little to 
be said in favor of the privilege and much to be said .igainst 

it.‘ 


He suggests as a modest improvement in the present law 
where the privilege exists, to adopt the North Carolina rule 
which allows the court to require disclosure when justice 
demands. Another modification of the physician-patient 
privilege that has been proposed is to adopt the three 
conditions that Professor Wigmore argues are usually not 
met in the physician-patient relationship into a new 
privilege statute; when the conditions are satisfied, then the 
physician-patient privilege-at well as any other types of 
communication that meet the conditions—would ap- 
ply* The proposed statute requires a case-by-case deter¬ 
mination on the facts by the trial court as to whether the 
conditions have been met; it explicitly forbids considera¬ 
tion of case precedent concerning the type of relationship 
involved (e.g., physician-patient, attorney-client, etc.).* A 
third proposal for modification of the physician-patient 
privilege is to exclude it when the condition of the patient 
is a factor in a claim or defense at trial.® Another suggesU 
an inference of adverse evidence when the privilege is not 
waived in a personal injury suit.* ® 

The current draft of the Proposed Federal Rules of 
Evidence has abolished the physician-patient privilege, but 
docs contain a ps}'chotherapist privilege.** The advisory 
note to that rule states: 

’The rules contain no provision for a general 
physician-patient privUege. While many states 
have by statute created the privilege, the 
exceptions which have been found necessary in 
order to obtain information required by the 
public interest or to avoid baud are so numer¬ 
ous as to leave little if any basis for the 
privflege.”* * 

In jurisdictions where the privilege does it be 
waived by consent, voluntary disclosure by the patient of 
the subject matter of the confidence, or contract*’ That 
in personal injury litigation it is practically inevitable that 
the plaintiff will waive his privilege at trial by introducing 
evidence as to the extent of his injuries most of the 
authorities agreed.** Numerous commentators have sug¬ 
gested that such waiver be accelerated to Uke effect at the 
time of the filing of the personal 'njur)' suit so as to 
facilitate discovery-that is, so as to ensure the defendants 
proper opportunity to prepare his defense as to the medical 
information.*’ One author has listed discovery devices to 
compel such waiver in personal injury suits when the 
privdege is being invoked as a dilatory Uctic.*’ The 
question of waiver in malpractice suiU is the subject of the 
next section of this discussion. 

DEFENDANT-PHYSICIAN'S ACCESS TO 
PLAINTIFF-PATIENT'S PRIOR AND SUBSE¬ 
QUENT MEDICAL RECORDS IN MALPRAC¬ 
TICE ACTIONS WHERE PLAINTIFF HAS AS¬ 
SERTED PHYSICIAN-PATIENT PRIVILEGE 

Abse-* waiver of the physician-patient privQege, there u 
in a number of states no procedure assuring the malpractice 
defendanLphysician pretrial discovery of plaintiff-patient’a 
prior and subsequent medical history.*^ Without such 
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discovery, the defendant is clearly at a great tactical 
disadvantage. Indeed, a recent law review comment cites a 
1971 Ohio case which held that the application of the 
privilege in a malpractice action is an unconstitutional 
denial of due process and pleading.'* The comment 
recognizes that although some states statutorily provide for 
waiver in malpractice cases, others do not.'* 

Two cases discussed in the literature illustrate the legal 
issues involved here. The first is a South Dakota case 
discussed in some detail in the law review comment 
mentioned above.** The case is a malpractice action in 
which the defendant-physician attempted to depose the 
physician who treated the plaintiff subsequent to the 
defendant-doctor's treatment. The issue before the court 
was whether the plaintiff-patient had waived the physician- 
patient privilege when, after filing of the suit, he had 
released by stipulation to defendant-doctor’s counsel hos¬ 
pital records of the patient’s subsequent care. The South 
Dakota Supreme G^urt reversed a lower court ruling and 
held that the privilege had not been waived. The contents 
of the records released not being before the court, it held 
that the fact of a release of hospital records whose contents 
were unknown to the court was insufficient to establish a 
waiver.* * 

A very informative article directly on point discusses the 
second case, an otherwise unreported case in which the 
Missouri Supreme G>urt reached a contrary re¬ 
sult.** There plaintiff-patient’s response to defendant- 
physician interrogatories were unresponsive as to prior and 
subsequent medical treatment. A motion to compel re¬ 
sponsive answers was overruled. Defendant-physician then 
filed a motion for subpoena duces tecum of the prior 
physician; the plaintiff resisted on the grounds of privi¬ 
lege. The trial court sustained the motion, holding that a 
physician defendant to a malpractice action is entitled to 
discovery of medical facts by deposing both prior and 
subsequent treating physicians, despite the assertion of 
physician-patient priWlege without statutory or contractual 
waiver. The Supreme Court declined to issue even a 
preliminary writ prohibiting discovery.** 

The article in wliich this case is reported considers the 
need for such discovery and cites several factual bases upon 
which courts have allowed discovery either on the theory 
that the privilege has been waived, or despite the privilege 
because of the need to prepare for trial and eminent 
fairneaa.** 

POSSIBLE REMEDIES TO PROTECT THE 
PATIENT AGAINST PHYSICIAN'S UNAUTHOR¬ 
IZED DISCLOSURE OF MEDICAL SECRETS 
OUTSIDE THE COURTROOM 

"Legislatures and courts have been occupied for 
over a century in closing the physician’s mouth 
in the very place where the truth is badly 
needed (i.e., the courtroom). And yet the 
much more important obligation of his silence - 
in private life has hardly been considered. In 
the few instances where honest patients do 


dread disclosure of their physical condition by 
a doctor, their fear is not that the truth may 
some day be forced out of him in a court, but 
that he may voluntarily spread the fact among 
his friends and theirs in conversation. Yet 
against this really dangerous possibility the 
statutes and tlie courts give almost no pro¬ 
tection.* * 

Physician licensing statutes provide the only possibility 
of statutory sanctions against such unauthorized disclo¬ 
sure. A doctor’s conduct in this respect may be found to 
make him unfit to hold a license, but such concept affords 
no remedy to the patient. A number of commentators 
have attempted to grapple with the challenge that Professor 
Chafee raises in the above quotation. 

In one,** the author first considers possible remedies 
under existing theories of recovery. First he raises breach 
of contract. In the express or implied contract of employ¬ 
ment between physician and patient, the author proposes 
the existence of an implied term of secrecy arising from the 
medical profession’s code of ethics. This remedy, however, 
has received little attention, he points out, because of the 
difficulty in establishing contract damages in such a setting, 
and the even greater difficulty in gaining recovery for 
mental distress from a contracts remedy.* * 

The author quickly dismisses defamation, since it is 
sxibject to the defense of truth.** 

Breach of privacy, a relatively new tort, b next 
considered.*’ The author points out that the tort has 
been divided into four classes, the first of which—disclosure 
of private facts—could encompass a physician’s breach of 
secrecy.*** However, courts have unfailingly held to a 
requirement of wide publicity before the disclosure u 
actionable* hence, concludes the author, the remedy has a 
limited effeciiveness.*' 

The author next proposes a new tort—a fifth class under 
breach of privacy—called “breach of confidence.” He 
argues that public policy reflected in privileged communica¬ 
tions statutes, physician licensing statutes providing for loss 
of license upon breach of secrecy, and the medical 
profession’s code of ethics all provide a framework for 
recognizing a cause of action for breach of confi¬ 
dence. The new tort would be a “recognition of the 
special characteristics of secrecy in the physician-patient 
privUege.” It would be subject to the affirmative defense 
of justification, in three forms; (1) consent; (2) compulsion 
of the law, as in required reports of venereal dbease; and 
(3) general public health and welfare, where some type of 
duty is owed to the public, e.g., a duty to protect the lives 
of future airline passengers when a doctor discovers a pilot’s 
poor vision—that supersedes the duty of privacy. 

The author concludes by suggesting that although the 
courts could extend a remedy to the patient for breach of 
confidence simply by acquiescing in the public policy in its 
favor, the new tort should be statutorily created, thus 
avoiding an inconsistent body of interpretive case law that 
would leave the physician in a constant state of uncertainty 
until a uniform standard was adopted. Damages should be 
recoverable for both pecuniary loss and mental dis- 
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treM. The original burden of proof should lie with the 
patient, but upon such proof the burden of the affirmative 
defense of justification should rest with the physi¬ 
cian. Such a statute,” the author concludes, “would be 
the most consistent and clearly defined means of providing 
both recovery for the patient and a guideline for the 
physician.”^* 

A note in the Denver Law Review provides a clear and 
comprehensive treatment of this subject, including brief 
summaries of recent cases on point. The article concludes 
that recovery grounded in malpractice because the unau¬ 
thorized disclosure constitutes professional conduct falling 
^low the prevailing professional standard of care and thus 
is malpractice may be the most sensible approach.^* 

The principles of this subsection would also be appli¬ 
cable where medical personnel disclose information con- 
cermng^one patient in order to defend or prosecute another 
patient s malpractice action, e.g., where that information is 
sought to be used to establish the customary or non¬ 
customary nature of a certain course of treatment or to 
impeach the non-plaintiff patient’s testimony if he appears 
as a witness. They would also be applicable to records of 


t^he plaintiff-patient insofar as he is not seeking the records 
himself and has not waived the protection by bringing suit 
(see privilege supra). 


PATIENT'S ACCESS TO HIS OWN MEDICAL 
RECORDS 

The literature on this issue is sparse. A comprehensive 
search of all periodical literature from the present through 
1965 reveds only one article on point.^^ An Ohio case 
there cited held that since hospital records are essential 
to proper administration, they are the property of the 
hospital; however, the patient has a property right in the 
information contained in the report.^* The plaintiff, 
patient had sought a mandatory injunction compelling the 
defendant hospital to allow her to examine her medical 
records with a view toward a suit against a third party; the 
injunction was granted. In accord, and also discussed in 
the article, is a leading Oklahoma case.^’ The author there 
concludes from these two cases that such is the state of the 
law.^“ 


1. Wigmore, Evidence § 2380a (McNaughten rev. 1961) 
[hereinafter cited as Wigmore. J 

2. Wigmore § 2285. 

3. Wigmore § 2380a. 

4. As to attempts to assert the privilege in medical malpractice 
action, see part (2) of this text. 

5. Wigmore § 2380a. 

6. /d § 2380a; see also Baldwin, Confidentiality Between 
Physician and Patient. 22 Md.LRev. 181 (1962); Chafee./*nw7eged 
Commumcatwns-Is Justice Served or Obstructed by Closing the 
Doctor’s Mouth on the Witness Stand! 52 Yale LJ. 607 (1943); 
Morgan, Suggested Remedy for Obstructions to Equal Testimony by 
Rules of Evidence, 10 Ch.L.Rev. 285(1943). 

7. Wigmore § 2380a; see also Comment, Waiver of 

Physician-Patient Privilege, 24 Wa.sh. & Lee L.Rev. 151, 157 (1967); 
but see Comment, Waiver of Physician Patient Privilege, 51 Minn 
LRev. 575, 581 (1967). 

8. Comment, Privileged Communications-A Case-byCase 
Approach, 23 Maine L.Rev. 443 (1971). 

9. Comment, The Physician-Patient Privilege—Alternatives to 
the Rule as it now Exists in Oklahoma, 24 Okla. L.Rev. 380 (1971). 

10. Sawyer, Physician-Patient Privilege-Some Reflections, 14 
Drake L.Rev. 83(1965). 

■ 11. October 1971 draft of Proposed Federal Rules of Evidence 

for the United States District Courts and Magistrates, Ride 504. 

12. Id, Advisory Notes to Rule 504. 

13. See Comment, IVaiver of the Physician-Patient Privilege, 46 
Chi-Kent L.Rev. 37 (1969); Stewart, Waiver of the Physician-Patient 
Privilege in Personal Injury Litigation, 2 Forum 16 (1966). 

14. But See Comment, Physician-Patient Privilege in Oklahoma, 

7 Tulsa LJ. 157 (1971); Comment, Waiver of Phy..,ian-Patient 
PriviUge, 51 Minn. L.Rev. 575, 579 (1967), 

15. See Comment, Physician-Patient Privilege in Oklahoma, 7 
Tulsa LJ. 157 (1971); Comment, Waiver of Physician-Patient 
Privilege, 24 Wash. & Lee L.Rev. 151 (1967); Copple, 
Physicun-Patient Privilrge-A Need to Revise the Arizona Law, 6 
Anz. L.Rev. 292 (1965), but see Comment, Waiver, supra note 14. 

16. Note, Accelerated It’aiver of the Physician-Patient Privilege, 
42 Vtash. L.Rev. 1107 (1967); see also Hogan, ll'ainer of Physician 
Patient Privilege in Personal Injury Litigation, 52 Marrj. LRev. 75 
(1963). 

17. Havener, Malpractice Medical Discovery v. Physician-Patient 
Privilege-Something’s Cot to Give, 35 Ins. Courts. J. 41 (1968). 


18. Comment Patient-Physician Privilege in the Discovery 

V u 188. 193. The case cited is Otto^ 

2727oid^CP*i9Ti)^'' 01““' 266 N.E.2d 270, 

19. Id at 193. 

123"S:wi*l31 aoi??- V. Massa. 80 S.D. 319, 

21. Id at 189. 

271 Q 7 "• Sup. Ct. Docket No. 

I nr s' for prohibition denied Dec. 14. 

*^23 rupra, at 42. 

24. Havener note 17, at 42 cf. the comprehensive review 
T Medical Discovery in the Fifty States Plus 

Two, 33 Ins. Courts. J. 41 (1968), 

Privileged Communications - Is Justice Served or 
Obstructed by Closing the Doctor’s Mouth on the Witness Stand! 
supra note 6 at 617, see also Baldwin supra note 6; but see 
^mment Legal Protection of the Confidential Nature of the 
PhynciaivPatient Relationship, 52 Colum. L.Rev. 383, 398(1952) 

26. Roedershe.mer, Action for Breach of Medical Secrecy 
Outside the Courtroom, 36 U. Cine. L.Rev. 103 (1966). 

27. Id, 

28. Id, 

M. See W. Prosser, Z.au> 0 /Torts §117(1971). 

“f possible existing remedies, see 
Note, Extra Judicial Truthful Disclosure of Medical Confidences ■ A 
Physician s Civil Liability, 44 Denver LJ. 463 (1%7X 
32. Roedersheimer, supra note 27. 

I ^70 Truthful Disclosure, supra note 32; see 

also 79 Harv. LRev. 1723 (1966); 11 VUl. L.Rev. 662(1966). 

34. Fleisher, Ownership of Hospital Records and 

Roentgenograms, 4 Ill. Continuing Legal Ed. 73 (1966).- 

35. WMace v. University Hospitals of Cleveland 82 Ohio Law 

^o*^'e 3*5* ^ 

36. As a practical matter this property right constitutes a right 

to inspect and copy. * 

Oo- »• Afaiomc Hospital Ass’.i, 191 
Okla 1961), cited m Fleislier, supra note 35. 

38. Fleislirr, supra note 35, at 75, 77. 
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Selected Legal Bibliography 
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found dating from the present through 1^' I, with selected 
earlier material. 
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Suits, 37 Okla. Bar Assoc. J. 1669 (1966) 
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Md. L.Rev. 181 (1962) 
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Brooklyn Barrister 202 (1968) ■ 

Copple, Physician-Patient Privilege: A Need to Reform the 
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(1943) 
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Cases-Time for Reform, 16 Wes. Res. L.Rev. 334 
(1967) 

Roederslieimer, Action for Breach of Medical Secrecy 
Outside the Courtroom, 36 U. Cine. L.Rev. 103 (1967) 
Sagal, Physician’s Medical Report, 8 Trial 59 (1972) 

Sawyer, Physician Patient Privilege-Some Reflections, 14 
Drake L.R. 83 (1965) 

Stewart, ll'aiivr of Physician Patient Privilege in Personal 
Injury Litigation, 2 Forum 16 (1966) 

Urbom, Medical Discovery in the Fifty States Plus Two, 33 
Ins. Couns. J. 41 (1968) 

Warren and Brandeis, The Right to Privacy, 4 Harv. L.Rev. 
193(1890) 
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Note, Accelerated Waiver of the Physician Patient Privilege, 
42Wash. L.R. 1107(1967) 

Comment, Doctor’s Duty of Secrecy, 115 D. Foulkes LJ. 
673(1965) 

Note, Extra Judicial Truthful Disclosure of Medical 
Confidences—A Physician’s Liability, 44Denver L.J. 463 
(1967) 

Comment, Legal Protection of the Confidential Nature of 
the Physician-Patient Relationship, 52 Colum. L.Rev. 
383(1952) 

Coinineiit, Piatient Physician Privilege in the Discovery 
Process, 17 So. Dak. L.Rev. 188 (1972) 


Comment, Physician-Patient Privilege, 46 Chi-Kent L.Rev 
37(1969) 

Comment, The Physician-Patient Privilege-Alternatives to 
the Rule as it now Exists, 24 Okla. L.Rev. 380 (1971) 
Comment, Physician Patient Privilege in Colorado, 37 Colo. 
L.R. 349 (1965) 

Physician-Patient I^ivilege in Oklahoma, 7 Tulsa L.J. 157 
(1971) 

Comment, Privileged Communications—A Case by Case 
Approach, 23 Maine L.R. 443 (1971) 

Comment, Waiver of Physician-Patient Privilege, 51 Minn. 
L.Rev. 575(1967) 

Comment, Waiver of Physician-Patient Privilege, 24 Wash. & 
Lee L.Rev. 151 (196 > 

Comment, Waiver of I'.e Physician-Patient Privilege in 
Missouri, 34 Mo. L.Rev. 397 (1969) 

LAW REVIEW CASE REPORTS 

79 Harv. L.Rev. 1723 (1966) 

11 VUI. L.Rev. 662(1966) 

See also Hayt, Hayt & Groeschel Law of Hospital, 
Physician and Patient (2d Ed., Hospital Textbook Co., 
N.Y. 1952); Univ. of Pitts., Hospital Law Manual 
(Aspen Systems, Inc.) 
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100 (Oct. 1971) 
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Hagman, The Non-litigant Patient’s Right to Medical 
Records—Medicine v. Law, 14 J. Forensic Sci. 352 (July 
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E^erma, Confidentiality of Medical Records and Invasion 
of Privacy, 11 J. Occup. Med. 200 (April 1969) 

Horty, Court’s Need Can Impose Limits on Physician- 
Patient Privilege, 113 Mod. Hosp. 54 (August 1969) 

-- Medical Records Aren’t Fishing Grounds, 116 

Mod. Hosp. 68 (March 1971) 

-, Only Patient Can Permit Examination of his 

Record, 117 Mod. Hosp. 71 (September 1971) 

Physician and Hospital Record Retention and Inspection, 
68 Wise. Med. J. 38 (Jan. 1969) 

Wren, Protecting the Patient’s Right to Privacy, 47 Hosp. 
Top. 49 (February 1969) 


Suggestions for Further Study 

The question pertinent to malpractice actions about 
which the law is largely silent or ambiguous is the issue of 
the patient s right to see his own medical record, particu¬ 
larly without first commencing litigation. The nine state 
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sLitutcs specifically relating to the issue are permissive, and 
assert the patient’s right without placing restrictions on it. 

e conclude, therefore, that the most serious impedi¬ 
ment to obtaining a<xess to hospital records can be the 
policies of individual hospitals against disclosure. Further 
investigation of these informal practices would be invalu¬ 
able. 

In the absence of a statute, decision, or regulation 
specifically granting access, a hospital policy against dis¬ 
closure can be the major obstacle confronting a person 
try ing to inspect his hospital records. 

Automated central record computers are a possible 
source of medical iirformation. These ought to be investi¬ 
gated with respect to access. Who supplies information 
and who may get it? What regulation is there of this 
function? (See, for an introduction to the area. Springer, 
Automated Medical Records and the Law (1971). 

No attempt has been made to study the doctor’s ethical 
duties respecting disclosure nor the problem of in-house 
and scientific of disciplinary use of a patient’s rec¬ 
ords. AlscrUc^nd the scope of the current study was law 
enforcement. Workmen’s Compensation, various public 
welfare and Social Security programs, and public 
employment. 

State-by-State Study 

This study summarizes the law of each state under five 
headings: physician-patient privilege, public record acts, 
medical lien acts, required reports, special access 
laws. Each heading may have three sub headings: Statute, 
case-law, regulations. Where a heading or sub-heading is 
omitted in the summary of any state, that state’s law is 
silent on that heading or sub-heading. 


ALABAMA 

Physician-Patient Privilege 

Statute: Alaba.ma has a statutory psychologist- 
client privilege which is placed on the same basis as 
the attorney-client privilege.* 

Required Reports 

Statute: Physicians are required to file reports of. 
cases of vcneral disease.’ By a separate statute 
these reports are made confidential.’ 

Special Access Laws 


Inspectors for licensure or surveyors for mem¬ 
bership in professional organizations have a limited 
right to review records.^ The regulations provide 
for monthly review and analysis of the clinical 
experience of the medical staff, using the patients’ 
medical records as the basis for such review.* Title 
to the records is vested in the hospital, and control 
rests with the hospital administrs•^r.* The regula¬ 
tion on storage and safety of records states that 
records are to be handled in such a manner as to 
safeguard them from unauthorized use. Mental 
patients: The State .Mental Health Board has the 
power to set standards for the transfer of patients 
and their records. ALA. CODE tit. 22 §320(11) 
(Supp. 1969). The board of trustees of hospitals 
foi the insane has access to the books and records 
of the hospital at any time. ALA. CODE tit. 45 § 
203(1958). 


•ALA.CODE tit. 46, § 297(36)(Supp. 1969) 

’ALA. CODE tit. 22, § 262, 267 (1958) 

*ALA. CODE til. 22, § 269 (1958) 

* Alabama State Board of Health, Rules, Regulations and Stan¬ 
dards; § 701.8(1970) 

*M. § 502.1(4) 

«/d. § 701.4 
■•W. § 701.2 

ALASKA 

Physician-Patient Privilege 

Statute: Physician or surgeon may not, against the 
objection of his p.itient, be examined in a civil 
action or proceeding as to any information acquired 
in attending the patient which was necessary to 
enable him to prescribe or act for the pa¬ 
tient.’ This privilege does not apply in cases 
concerning child abuse.’ 

Case Law: Plaintiffs in personal injury actions 
waive privilege by commencement of the action to 
the extent that attending physicians may be re¬ 
quired to testify on pretrial deposition with respect 
to injuries sued upon.’ 

Public Record Acts 

Statute: Statute granting right of public inspection 
lists exception for medical and related public health 
records.^ 

Special Access Laws 

Statute: Records of mental patients may only be 
disclosed as (1) the individual consents, or (2) as a 
court directs if necessary for the conduct of 

would be 


Regulations: The questions of confidentiality and 
disclosure of medical records in Alabama is address¬ 
ed through administrative regulations established by 
the Alabama State Board of Health, w hich provides 
that patients’ records are confidential. Access to 
the records is determined by the hospital governing 
board. 


proceedings before it and non-di: 
contrary to the public interest.* 


• ALAS. R.CIV. P.43(li)4(Supp. 1968) 
^ALAS.R.CIV. P.43(h)8(Supp. 1968) 

^Mathis V. Hilderbrand, 416 P.2d 8, 10(Ala«. 1966) 
♦ALASKA ST.4T. § 09.25.120(3)(1962) 
»ALASKA STAT. § 47.30.260(1962) 
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ARIZONA 

Physician-Patient Privilege 

Statute: In a civil action, a physician or surgeon 
may not, without the consent of his patient, be 
examined as to communications or knowledge 
obtained in examination of the patient.' Privilege 
ia waived if the person voluntarily testifies as to 
such communications.^ 

In criminal actions a physician may not be 
examined as to any information acquired in attend¬ 
ing the patient which was necessary to enable him 
to treat the.patirnt.^ 

Unprofessional conduct includes willful betrayal 
o^ a professional secret or willful violation of a 
privileged communicational except as required by 

law.* 

Case Law: Privilege as an objection applies to 
questions put to plaintiff at depiosition.* 

Public Record Acts 

Statute: Information in vital records is not to be 
disclosed.* 

Special Access Laws 

Regulations: State regulation regarding clinical re¬ 
cords is silent as to accessibility. 

Other: According to Arizona Hospital Association 
“Consent Manual" hospital records are the property 
of the hospital and may only be released to various 
classes of “interested persons" including patient's 
attorney when aithorized in writing, patient’s 
insurance company, but only directly to patient 
.upon the consent of the administrator or attending 
physician. When attorney employed by the patient 
requests information “his reason for such request 
should first be determined.” Although not a legal 
necessity, the hospital may, as a matter of policy, 
call for the consent of attending physic ^ns.* 


«ARIZ. REV. ST AT. § 12-2235(1956). 

»ARIZ. REV. ST AT. 5 12-2236(1956). 

*ARIZ. REV.STAT. § 13-1802 (Supp. 1971). 

♦ARIZ. FEV. STAT. § 32-1404(10Xb) (Supp. 1971). 

^Patania v. Silveratone, 3 Arix. App. 424, 415 P.2d 139, 144 
(1966). 

‘ARIZ. REV. ST AT. § 36-339 (Supp. 1971). 

7Arizona Department of Health, Rules and Regulations for the 
Licensing of Hospitals, Reg. 4-2-4.1. 

* Arizona Hosp. Ass'n. Consent Manual, ch. 19 (1969). 


June 12,1972 

Mr. Peter B. Stein 
Task Force on Medical Malpractice 
Georgetown University Law Center 
Washington, D.C. 20001 

Dear Mr. Stein: 


Thia is in response to your letter of June 6, 1972 
requesting information regarding statutes, regulations and 
practices relating to access to hospital and medical records 
in Arizona. 

Enclosed is a copy of Article 7, Chapter 13, Title 12, 
Arizona Revised Statutes. These Sections are the only 
provisions ef Arizona law relating to obtaining records 
which are speciHcally applicable to hospital records. En¬ 
closed also is a copy of Arizona State Department of Health 
Regulations for the Licensure of Hospitals which contains 
Regulation 4-2-4.1 (mentioned in your letter). As may be 
seen, this regulation does not provide any very helpful 
guidance regarding access to these records. I am also 
enclosing a copy of Chapter 19 of the Arizona Hospital 
Association “Consent Manual”. This material was pre¬ 
pared in 1967 and, therefore, dc s not necessarily reflect 
the provisions of the hospital records statutes mentioned 
above. However, I am advised that from the pragmatic 
standpoint the material in Chapter 19 is pretty closely 
adhered to by hospitals in Arizona. 

With respect to ..le three questions in your letter, it 
would appear that access to hospital and medical records 
may be had (1) by this Department as the licensing agency 
without consent; (2) by a physician on the assurance that 
he is the physician of the patient whose records are sought; 
and (3) by other persons with the consent of the 
patient. If the custodian of the record is reluctant to 
provide the record upon request, the applicant may, of 
course, be forced to obtain a subpoena. Question 2 is 
covered above. In answer to question 3, a person giving 
consent must be competent and, if not the patient, must be 
a legal guardian or otherwise authorized to give consent to 
access. [ .. .. ] 

Very truly yours. 


William J. White, Director 

WJWtmc Management Advisory Services 

Enclosures 3 Division 


ARKANSAS 

Physician-Patient Privilege 

Statute: Arkansas has a privileged communications 
statute which applies to physicians, surgeons and 
trained nurses, making them incompetent witnesses 
as to information acquired from the patient while 
attending him in a professional character and which 
was necessary to treat him.' There is a separate 
statutory privilege for communications between 
psychologist and client, which privilege is placed on 
the same basis as that between attorney and client.* 
Case Law: While it was apparently assumed that 
this privilege applies in criminal as well as civil 
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actions, the statute was only recently construed as 
applicable to criminal proceedings.* Waiver of 
privilege: Arkansas has rejected the view taken by 
some states that the filing and maintenance of an 
action to recover for physical injuries in itself 
constitutes a waiver of the physician-patient privi¬ 
lege so as to require testimony of attending physi¬ 
cians on pretrial deposition or disclosure of medical 
records and information. Bower v. Murphy, 247 
Ark. 238, 444 S.W.2d 883 (1969). On this’issuc 
the court relied on earliei; Arkansas cases, stating 
that discovery and pretrial statutes were not in such 
conflict with those decisions as to require a depar¬ 
ture from the rules therein stated. See Maryland 

, Casualty v. Maloney, 119 Ark. 434, 178 S.W. 387 
(1915) and American Republic Life Ins. Co. v. 
Edenfield, 228 Ark. 93, 306 S.W.2d. 321 
(1957). However, the court went on to hold that 
the trial court may require the plaintiff-patient to 
state whether or not he intends to rely on or waive 
the phpician-patient privilege. If the privilege will 
be waived and medical evidence offered at trial, 
such evidence may be discovered by the defen¬ 
dant Records available for research: An Arkansas 
statute provides that records of certain medical 
societies and hospital committees are available for 

I medical research only and are strictly confiden- 

I tial. ARK. STAT. ANN. 82-357, 358 (Supp. 

I 1971). 

Public Record Acts 

Statute: Medical records are specifically exempted 
from the Freedom of Information Act^ 

Special Access Laws 

Regulations: The rules and regulations for hos¬ 
pitals in Arkansas make medical records confi¬ 
dential rnaterial. Only personnel authorized by the 
hospital administrator have access to the records, 
with the exception of personnel of the State Board 
of Health, to whom the records are available.* Al¬ 
though the records are confidential, the written 
consent of the patient or his legal guardian is 
authority for disclosure of medical informa¬ 
tion.* Medical records are to be removed from the 
hospital environment only upon the issuance of a 
subpoena by a court of competent jurisdiction.’ 


'ARK. STAT. ANN. § 28-607(1962) 

2ARK.STAT. ANN. § 72-1516(1957) 

*Rig!id«le v. State, 245 Ark. 299. 432 S.W.2d. 11(1968) 

<ARK. STAT. ANN. § 12 2804(1968) 

* Arkansas Department of Health, Rules and Regulations for 
ospitalsand Related Institutions (1969) 

‘Id.. §1(D). 

’w.. §!(«:). 


CALIFORNIA 

Physician-Patient Privilege 

Statute: California’s comprehensive statute* pro¬ 
tects confidential communications between author¬ 
ized, or reasonably believed by patient to be 
authorized, physician* and a person who consults 
him for diagnosis or treatment for a physical, 
menval or emotional condition.* The privilege is 
held by the patient, his guardian or personal 
representative if the patient is dead.* The privilege 
may be waived by the patient.* There are statu¬ 
tory exceptions for (1) where the patient or a par^ 
claiming through him puts his condition in issue , 
(2) if the physician’s services were sought in an 
effort to commit a crime or tort,’ (3) in criminal 
proceedings,* (4) in a proceeding to recover dam¬ 
ages from criminal conduct,’ (5) where all parties 
are claiming through a deceased patient,^® (6) 
where at bsue is a question of breach of duty arising 
out of physician-patient relationship,' * (7) in an 
action testing the validity of a will,'* (8) in a 
commitment proceeding,' * (9) or one to establish 
competence,* (10) as to information required to 
be reported,' * (11) in an administrative proceeding 
to terminate a right or license.'* Psychotherapist- 
patient communications are also privileged, *’ with 
a similar range of exceptions,' * except in criminal 
proceedings unless the psychotherapist is court 
appointed.' ’ 

Eavesdropping on a conversation between, 
among others, a person and his physician is a 
felony.*® 

Willful betrayal of a professional secret is 
unprofessional conduct, but the privilege does not 
apply to physician licensing proceedings.* ' 

Case Law. Section relating to confidential com¬ 
munication between physician and patient must be 
liberally construed in favor of patient.** 

Requiring doctor and hospital in malpractice 
action to disclose names and addresses of patients 
who had received same type of tests was violation 
of privilege, especially with respect to two patients 
who had developed complications from such test¬ 
ing.** 

Where the plaintiff tendered issue of her mental 
and emotional condition by seeking recovery of 
expenses for psychiatric care, there existed no 
testimonial privilege which would permit plaintiff’s 
psychiatrist to refuse to answer questions at the 
taking of his deposition.** 

Public Records Acts 

Statute; Medical files, the disclosure of which 
would constitute an unwarranted invasion of per- 
wnal privacy are exempted from the right of public 
inspection**. 
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Required Reports 

Statutes: Physician-patient privilege statute includes 
exception for required reports.** These include 
injuries due to violence,** non-accidental injuries to 
children,** and communicable diseases.** Venereal 
disease reports to local health departments are 
confidential and health officers, receiving a sub¬ 
poena for such a record, may assert a privilege.*® 

Special Access Laws 

Statute: Medical records are to be made available 
to a patient's attorney upon written authorization 
prior to filing of any action. Failure to make 
records available within five days may subject the 
person having custody or control of the records of 
liability for legal expenses, including attorney’s fees, 
incurred in any proceeding to enforce the sec¬ 
tion.* ‘ 

This statute does not apply** to the statute 
making records of mental patients confidential.** 


COLORADO 

Physician-Patient Privilege 

Statute: Physicians and surgeons may not be 
examined without patient’s consent as to any 
information acquired in attending patient necessary 
to enable him to prescribe or act for patient, but 
there is no privilege where physician is used by or 
on behalf of a patient.' 

Privilege applies to psychologists, their secre¬ 
taries and persons participating in group therapy 
sessions.* 

Privilege is waived if party offers himself or 
physician as a witness. 

Privilege does not apply to physicians or psy¬ 
chiatrists directed by the court to examine criminal 
defendants; but any information acquired, including 
confessions and admissions, is adinissable only on 
the issue of insanity.* 

Case Law: Once plaintiff raised issue of his physi¬ 
cal condition by introducing testimony of two 
doctors as to the seriousness of his injury, he waived 
physician-patient privilege as to all physicians con¬ 
sulted.* 

Public Records Acts 


«CAL. EVID. CODE §§ 990-1007 (West 1966). 

»CAL. EVID. CODE § 990 (West 1966). 

»CAL. EVID. CODE §991 (West 1966). 

<CAL. EVID. CODE § 993 (West 1966). 

SCAL. EVID. CODE §994(West 1966). 

‘CAL. EVID. CODE §996 (West 1966). 

’CAL. EVID. CODE § 997 (West 1966). 

•CAL. EVID. CODE §998 (West 1966). 

•CAL. EVID. CODE § 999 (West 1966). 

>0CAL. EVID. CODE § 1000 (West 1966). 

* »CAL. EVID. CODE § 1001 (West 1966). 

‘’CAL. EVID. CODE §1002(West 1966). 

* SCAL. EVID. CODE § 1004 (West 1966). 

“CAL. EVID. CODE §1005(West 1966). 

**CAL. EVID.CODE §1006(West 1966). 

“CAL. EVID. CODE §1007 (West 1966). 

•’CAL. EVID. CODE §§ 1010-21 (West 1966). 

“CAL. EVID. CODE §§ 1016-21 (West 1966). 

•»CAL. EVID. CODE § 1017 (West 1966). 

’•CAL. EVID. CODE § 636 (West 1966). 

’ ‘CAL. BUS. & PROF. CODE § 2379 (West Supp. 1971). 
’’Carlton v. Superior Court, 67 Cal. Rptr. 568, 261 Cal. App.2d 
282, cert, denied, 68 Cal. Rptr. 469, 261 Cal. App.2d 282 
(1968). NeweU «. NeweU. 146 Cal. App.2d 166, 303 P.2d 839 
(1956). 

’*Vi I cus V. Superior Court, 95 Cal. Rptr. 545, 18 Cal. App.2d 
22(1971). 

’•Hall V. Superior Court, 97 Cal. Rptr. 879(1971). 

“CAL.GOVT CODE § 6251(c)(West Supp. 1971). 

’•CAL. EVID. CODE § 1006(West 1966). 

’’CAL. PENAL CODE § 11160(West Supp. 1972). 

’•CAL. PENAL CODE §11161.5 (West Supp. 1972). 

’•CAL. HEALTH & SAFETY CODE § 3125 (West 1970). 
’•CAL. EVID. CODE § 1040 (West 1966); 53 CAL. OP. 
ATT'Y CEN. 10(1970). 

’•CAL. EVID. CODE § 1158(West Supp. 1972). 

’’53 CAL. OP. ATT’Y CEN. 151 (1970). 

“CAL. WELF. & INST’NS CODE § 5328 (West Supp. 1972). 


Statute: Right of inspection of public records is 
denied as to medical, psychological, sociological and 
scholastic achievement data on individual persons.* 

Medical Lien Acts 

Statute: Person against whom lien is asserted is 
permitted to examine the financial records of the 
hospital in reference to the services furnished for 
which the hospital asserts a lierL* 

Required Reports 

Statutes: Physicians must report suspected cases of 
child abuse* to which privilege does not ap¬ 
ply.* Reports of venereal disease are not required 
to include names except, where necessa^, to health 
officer, spouse, fiance(e) or parent.* Cases of 
tuberculosis arc also required to be reported.* * 

Special Access Laws 

Regulations: State regulations pertaining to hos¬ 
pital records are silent as to release of information; 
but they do state that legal counsel should be 
obtained prior to disposition of medical records.* * 
Other: Health Department Legal (Counsel has 
stated “Patient’s consent plus release from physi¬ 
cian involved would probably gain access to any 
medical record as a matter of practical applica¬ 
tion.* * 


•COLO. REV. STAT. ANN. § 154-1-7(5)(1963). 
’COLO. REV. ST AT. ANN. § 154-l-7(8)(Supp. 1967). 
’COLO.REV. STAT. ANN.§ 154-1-8(1963). 
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*COLO. REV. STAT. ANN. §39-8-2(3Xb)(1963). 

»Kflley ». Holmei, 28 Colo. App. 79, 470 P.2d 590 592 
(1970). 

‘COLO. REV. STAT. ANN. § P T2-4(3Kb)(Supp. 1969). 
’COLO. REV. STAT. ANN. § 86-8-4 (Supp. 1967). 

•COLO. REV. STAT. ANN. § 22-10-2 (Supp. 1969). 
•COLO.REV. STAT. ANN.§ 2210-5(Supp. 1969). 

'®COLO. REV. STAT. ANN. § 66-9-2 (Supp. 1967). 

••COLO. REV. STAT. ANN. § 66-12-2 (Supp. 1967). 
•’Colorado Dept, of Health. "HospiUl and Health Facility 
Standarda,” ch. IV, § 4.2. 

'^Letter from David F. Foster, Legal Couruel, Colorado 
Department of Health to the Task Force. June 8, 1972. 


CONNECTICUT 


public records to state residents.* Information 
received by the State Department of Health through 
filed reports, etc., shall not be disclosed publicly so 
as to identify individuals or institutions except in a 
licensure proceeding.* 

Required Reports 

Statutes: Physicians must file reports of cases of 
occupational disease to the State Department of 
Health.* Physicians must also file reports of drug 
dependent persons, which reports will be kept 
confidential.* 

Special Access Laws 


Physician Patient Privilege 

Statute: There is no physician-patient privilege in 
Connecticut. However, such a privilege does exist 
in the special case of persons who consult psycho¬ 
therapists. In 1969, the legislature enacted a 
psychologist-patient privilege*. In the same year 
the existing provisions dealing with the psychiatrist- 
patient privilege were rewritten*. The law now 
forbids disclosure of (defined) communications 
between psychiatrist and patient, where the patient 
is identifiable, to any person, corporation or govern¬ 
ment agency without the consent of the patient or 
his authorized representative. However, consent of 
the patient is not required for disclosure of records 
in the following situations: 

1. where disclosure is to other persons engaged in 
the treatment of the patient. 

2. when the psychiatrist determines that there is 
substantial risk of imminent physical injury by 
the patient to himself or to others or when a 
psychiatrist finds disclosure necessary for the 
purpose of placing the patient in a mental • 
health facility. 

3. where an individual or agency is attempting to 
collect fees for psychiatric services (only name, 
address and fees may be disclosed). 

4. where records have been made by a psychiatrist 
in the course of a court-ordered psychiatric 
examination, subject to certain restrictions. 

5. where, in a civil proceeding, the patient has 
introduced his mental condition as an element 
of his claim or defense and the court feels that 
disclosure is necessary in the interests of justice. 
The statutes dealing with the psychiatrist- . 

patient privilege also provide for access to records 
by persons engaged in research. Any person ag¬ 
grieved by a violation of these provisions may 
petition the proper courts for appropriate relief, 
including injunctions, and may maintain a civil 
cause of action for damages. 

Public Record Acts 

Statute: Medical records are specifically exempted 
from the statutory provisions granting access to 


Statutes: (Connecticut is one of the few states 
whose statutes expressly give the patient, his doc¬ 
tor, or his authorized represenUtive the right to 
examine the hospital record under eertain condi¬ 
tions. The statute applies to public and private 
hospitals, and requires the hospital, upon demand 
of the patient, after discharge, to permit the 
patient, his physician or his authorized attorney to 
examine the hospital record, including the history, 
bedside notes, charts, pictures, and plates. Copies 
may be made. A subsequent statute sets forth the 
procedure to be followed where the right to inspect 
the records b denied.* 

Case Law: A 1940 case held that in a personal 
injury action, defendant s motion that the court 
require the plaintiff to authorize the defendant's 
physician to inspect certain records was required to 
be denied, where it was not alleged and did not 
appear that the records sought to be examined were 
in the knowledge, power or possession of the 
plaintiff. It was not clear whether thb holding has 
any meaning in light of the statutes discussed in thb 
section.® 


•CONN. GEN. STAT. ANN. § 52-146c(Supp. 1972). 

’CONN. GEN. STAT. ANN. § 52-146d to j (Supp. 1972) 
•CONN. GEN. STAT. ANN. § 1-19 (Supp. 1972). 

‘CONN. GEN. STAT. ANN. § 19-39(1969). 

•CONN. GEN. STAT. ANN. § 19-48 0969). 

‘CONN. GEN. STAT. ANN. § 19-48a 0969). 

’CONN. GEN. STAT. ANN. § 4-104(1969). 

•CONN. GEN. STAT. ANN. § 4-105 (1969). 

•Byscynjki ». McCarthy Freight System, 9 Conn. Supp. 44 


DELAWARE 

Physician-Patient Privilege 

Statute: In 1962, Delaware enacted a statutory 
psyschologi;:t-client privilege, which b the same as 
the attorney-client privilege.' Although no statu¬ 
tory physician-patient privilege b to be found in the 
Delaware Code, miscellaneous statutes refer to a 
general privilege of confidentiality.* 
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Medical Lien Acts 

Slalute; Delaware’t hospital lien law specifically 
provides that a hospiul seeking to assert a lien must 
make the hospital records available for examination 
to the person who is legally liable or against whorn a 
claim shall be asserted for compensation for in¬ 
juries.* 

Special Access Laws 

Regulations: Delaware has adopted as a regulation 
the standards of the Joint Comnussion on Accredi¬ 
tation of Hospitals. Standard III relating to the 
medical reebrds department requires the written 
consent of the patient in order to release medical 
information to persons not generally authorized to 
receive it. In the absence of such consent, records 
may be removed from the hospital only by court 
order or subpoena. The requirements for confi¬ 
dential records vary in different programs of the 
Health Department.^ ^ 

Discovery: Cases construing Delaware’s dis¬ 
covery rules (generally the same as the Federal 
Rules of Civil Procedure) have held that where, in a 
personal injury action, injuries alleged are complex, 
and involve the testimony of several medical experts 
of different specialties, and where the taking of 
depositions as a prerequisite to the production of 
documenU would involve unnecessary burdens to 
time and expense, a showing of good cause suffi¬ 
cient to^allow hospital reports to be subject to 
discovery can generally be found. Thompson v. E. 
R. Trucking Co., Del. Super. 1968, 249 A 2d 436 
(1968), citing Ariff v. Powers, 479 Civil Action, 

Del. Super. 1966. . u- u 

In cases involving medical malpractice which 
rise to the level of criminal negligence, including 
assault and battery and manslaughter, the State 
Department of Justice has broad powers of dis¬ 
covery and inspection through subpoena 
powers. Letter from Kent Walker, State Solicitor, 
to theTask Force; June9,1972. 


«DEL. CODE. ANN. tit. 24, § 3534 (Supp. 1970). 

aSce DEL. CODE. ANN. tit. 24. § 1741 (Supp. 1970). 

S3DEL. CODE ANN. tit. 25. 6 4306(1953). _ 

Gutter from Harry F. Camper. Director. Bureau of pmpre- 
hensive Health Planning and Research, DivUion of PubUc Health to 
the Task Force, June 14,1972. 


DISTRICT OF COLUMBIA 
Physician-Patient Privilege 

Statute: D.C. has a privileged communications 
statute which applies to physicians and surgeons 
and prohibits disclosure without the consent of the 
patient or his legal rcprescntitive of confidential 
information acquired in attending the patient and 
which was necessary to enable him to act in that 


capacity, whether the information was obtained 
from the patient, his family or persons in charge of 
hiia‘ The privilege, however, does not apply lo- 

1. evidence in criminal cases where the accused is 
charged with causing the death of or injuring a 
person, and disclosure is necessary in the in¬ 
terests of public justice 

2. evidence relating to the mental competency of 
an accused in criminal trials where the accused 
or the court raises the defense of insanity or in 
the pretrial or post trial proceedings involving a 
crimin&l case where a (|ue 5 tion anses concerning 
the mental condition of the accused 

3. evidence relating to the mental competency of a 
child in a proceeding before the Family Division 
of the Superior Court. 

A separate statute extends the privilege to psycho¬ 
logists.* 

Case Law; In a 1967 case the United Sutes Court 
of Appeals for the District of Columbia held that 
the physician-patient privilege does not operate to 
relieve a hospital or doctor from the duty to reveal 
medical records to the next of kin of a deceased 
patient* The statute applies to information in 
hospital records concerning diagnosis or treatment. 

Medical Lien Acts 

Statute: Pertains only to inspection of fiscal re¬ 
cords.* 

Required Reports 

Statute: Required reports of cases of cancer and 
malignant growths are made confidential and are 
not open to public inspection.® Only upon court 
order may the identify of the patient be divulged 
only on the written authorization of the director of 
public health. 

Special Access Laws 

Regulations; In D.C. anyone may obtain access to 
hospital and medical records who has a legitimate 
interest in them, upon application accompanied by 
a written authorization for release by the patient or 
former patient, if an adult; or if a minor, by the 
parent or guardian. Hospital and clinical medical 
records are the property of the institution. Except 
in rare circumstances, a patient has access to his 
medical records, and if access were refused to the 
patient, it would be granted to his attorney. 

Atal patients: Recoids of mental patients 
are lO be made available, upon the person s written 
authorization, to his attorney or personal physi¬ 
cian. The records are to be preserved by the 
administrator until the patient has been discharged 
from Q the hospital. D.C. CODE § 21-562 

(1967). A 1969 case held that the fact that the 
hospital to which a menially ill person has been 
civilly committed may not, under this statute, 
disclose hospital records to outside parties without 
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the patient 8 consent does not imply that it is 
forbidden to introduce them in court where they 
are relevant to the patient s contentions on habeas 
Gr'^1969)^'^"^*”" v. Harris, 419 F^d 617 (D.C. 

In a 1971 case, the court said in a footnote 
relying on § 21-562. that when a patient is’ 
committed to a public menUl hospital for treat¬ 
ment, the hospital has a statutory obligation to 
make its recoids available to his counsel and to his 
personal physician, and justice demands no less for 
a patient who is committed to the hospital for 
obseiration in preparation for criminal tri¬ 
al. United States v. Schappel, 445 F.2d 716 (D.C. 

Thornton v. Corcoran, 407 
F.2d 695, 702 f. (D.C. Cir. 1969) and Washington v. 
Umted States, 390 F.2d 444, 447 (D.C. Cir. 1967). 


*D.C. CODE ANN. § 14-307 (Supp. V 1972) 

JD.C. CODE ANN. § 2 496 (Supp. V 1972). 

931 (dT'cit 1967^"" Casualty Hospital, 396 F.2d 

C. Mun. App. 

iy57) ,ee also. Sher v. De Haven. 199 F.2d 777 (DC Cir 19521 
cert. J.nied. 345 U.S. 936(1953). ’ ' 

*D.C. CODE ANN. §38-304(1967). 

‘D.C. CODE §6-1302(1967). 

’i-etter from Edward Harrigan, Legal Assistant. Department of 
duman Resources to the Task Force, June 12,1972. 

FLORIDA 

*hysician-Patient Privilege 

Statute: There is no general physician-patient 
privilege in Florida. There is, however, a statutory 
psychiatrist-patient privilege which applies in civil 
and criminal cases.* However, the privilege does 
not apply if the patient introduces his mental 
condition as an element of his claim or de¬ 
fense.^ There are also certain limited statutory 
^ provisions for waiver of the privilege during court- 
ordered psychiatric examinations. The same privi¬ 
lege is applied by a separate statue to communi¬ 
cations between psychologist and client.* 

^blic Record Acts 

Statute: Florida’s act making public records open 
to examination by citizens does not specifically 
exempt medical and hospital records.* It would 
appear that attorney general opinions have estab- 
hshed some specific exemptions in this aiea.‘ 

Regulations: . With reference to state institutions, 
state hospitals, etc., unless the specific statute 
governing the institution or hospital provides for 
ronfidcntiality of records, this would fall under 
Chapter 119 (sec II-A, supra). Nevertheless, even 
in these instances, the medical personnel and 
administrators of the institutions follow the ‘com¬ 
mon law practice of maintaining confidentiality 
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and considering such records to be the property of 
the hospiUls.* r r / 

Special Access Laws 

Statute: It is expressly provided by statute that a 
doctor making a physical or mental examination or 
treating a person, must, upon the request of the 
patient, his guardian, curator, or personal represen¬ 
tative, (iimish copies of all reports made of such 
examination or treatment.® Reports are not to be 
furnished to anyone else without the patient’s 
<»nsent, with the exception of a person or corpora¬ 
tion who, with the patient’s consent, procured or 
furnished the examination or where a compulsory 
physical examination is made pursuant to the 
Florida Rules of Civil Procedure. 

Regulations: In Florida, medical records are con¬ 
sidered confidential information between doctor 
and patient, and access to hospital and medical 
records is allowed only with the express permission 
of the patient himself or of the doctor in charge of 
the patient A patient’s records may be released 
u|wn his signature on a waiver and release form, and 
submission by the party to whom the records are to 
be released of such form.® Records are considered 
to be the private property of the hospital. 

Research: Statutes permit the release of medi- 

that the identity of the person studied shall remain 
confidential. FLA. STAT. ANN. §8 405 01 et 
(Supp 1972). Mr. Eisenberg in letter cited 
Jove concludes: “... there exist elemenU of con¬ 
flict in the practice and application of laws relatine 
to medical records in the Sute of Florida.” 


>FLA. STAT. ANN. § 90.542 (Supp. 1572). 

- 490.32 (Supp. 1972) ’ 

FLA. STAT. ANN. § 119.01 (1960). 

^’5® FLA. OP. ATT-y 
ANN. § 119 of (1960) *" " ^LA. STAT. 

ifk'" Eisenberg, General Council, Depait- 

M, 1972 ”'*^ ^ Rehabilitative Services, to the Ttsk Force, 

‘FLA. STAT. ANN. § 458.16 (Supp. 1972). 

1972*^“" "F® Task Force. June 12, 

•Letter from Robert M. Eisenberg; see note 5, supra. 


GEORGIA 

Physician-Patient Privilege 

Statute: Georgia’s confidential communicarions 
statute covers only psychiatrisU.* A separate 
.statute makes communications between psycholo¬ 
gists and clients privileged.* 

Case Law: There is no confidential relationsl.ip 
between doctor and patient in Georgia.* 


r/ 
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Psychiatrist-patient privilege is waived by calling 
doctor as witness to testify as to one’s mental 
condition* 

jblic Record Acts 

Statute: Medical records are exempt from public 
inspection. The identity of persons furnishing 
medical information incorporated in public health 
reports of the Department of Public Health are 
specifically protected from disclosure.* 

The clinical record of a patient in a state 
hospital declared by statute not to be a public 
record.* 

lequired Reports 

Statute: Physicians and hospitals are required to 
report cases of venereal disease* and suspected cases 
of child abuse.* 

pecial Access Laws 

Statute: The clinical records of patients in state 
hospitals may not bt reK'ased except to physicians, 
attorneys and government agencies as designated by 
the patient, or in response to a subpoena (except 
matters privileged under §38-418 (5). ° 

Regulations: Code §38-418(5) (privilege for 
psychiatrists) has resulted in a practice of not 
releasing any medical lecords without the patient’s 
authorization. 


>CA. CODE ANN. § 38-418(5)(Supp. 1971). 

IGA. CODE ANN. § 84-3118(1970). 

SCoUins V. Howard. 156 F. Supp. 322. 324 (S.D. Ci. 1957). 
4Fielda v. State, 221 Ga. 307. 144 S.E.2d 339,342 (1965). 
*GA.CODE ANN. § 40 2703(1971). 

'GA. CODE ANN. § 88-502.10(a)(Supp. 1971). 

’GA. CODE ANN. § 67-2207 to 67-2213 (1967). 

»GA. CODE ANN. § 88 1602(1971). 

»GA. CODE ANN. § 74-111 (Supp. 1971). 

JOGA. CODE ANN. § 88-502.10(1971). 


HAWAII 

Physician-Patient Privilege- - 

Statute: A Physician may not divulge information 
acquired in attending a patient in any civil action, 
unless the sanity of the patient is the matter in 
dispute. The privilege is waived in personal injury 
suits or where the party offers himself or physician 
as a witness to testify as to his physical condition.' 

Required Reports 

Statute: Cases of injuries suspected to be caused by 
violence are required to be reported,* as well as 
cases of child abuse* and roinmunicable diseas¬ 
es.* Identity of latter patients are not to be made 
public.* 


Special Access Laws 

Statute: Information from court-ordered physical 
examination in personal injury action may be 
divulged without the consent of the person exami¬ 
ned.^ 

Records of patients in mental facilities are not 
to be disclosed except as the patient consents or as 
the court may order.” 

> HAWAII REV. ST AT. § 621 -20 (1968). 

’HAWAII rev; ST AT. § 453-14(1968). 

’HAWAII REV.STAT. § 350(1968). 

'HAWAII REV.STAT. $ 325-4(1968). 

•HAWAII REV.STAT. § 325-4(1968). 

•HAWAII REV.STAT. § 625-12(1968). 

’HAWAII REV. STAT. § 334-5 (1968). 


IDAHO 

Physician-Patient Privilege 

Statute: A physician cannot, without the consent of 
his patient, be examined in a civil action as to any 
information acquired in attending patient except 
(1) in cases of child abuse, (2) after patient’s death 
in any action involving the validity of his will, (3) in 
personal injury actions, and, (4) in an action by a 
beneficiary to recover on life insurance policy.* 

In a criminal trial where the defendant raises 
defense of mental illness, statements made to an 
examining psychiatrist are admissahle upon the 
issue of his mental condition whether or not it 
would otherwsie be deemed a privileged communi¬ 
cation.* 

License to practice medicine is subject to 
revocation for willful betrayal of professional secret 
or willful violation of privileged communication 
except as required by law.* 

Case Law: Privilege docs not apply to criminal 
cases.* 

Privilege may be waived by personal representa¬ 
tive or heirs of decedent.* 

Required Reports 

Statute: Physicians and hospitals are required to 
report cases of child abuse.* 

Special Access Laws 

Statute: Records of patients hospitalized for men¬ 
tal illness arc not to be disclosed except (1) by the 
patient’s consent or (2) as a court may.dircct.’ 


‘IDAHO CODE § 9-203(4)(Supp. 1971). 

’IDAHO CODE § 18409 (Supp. 1971). 

’IDAHO CODE § 54-1810 (hX2XSupp. 1971). 

•Stile V. Coburn. 82 Idaho. 437, 354 P.2d 751,756-7 (I960). 
*ln re Gioan's Estate, 83 Idaho 568. 366 P.2d 831,836 (1961). 
‘IDAHO CODE § 16-1641 (Supp. 1971). 

’IDAHO CODE § 66-348 (a) (Supp. 1971). 
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ILLINOIS 

•hysician Patient Privilege 

Statute: ^Illinois recognizes the physician-pafient 
priNilege, which prohiLiU any physician from 
disclosing any information acquired in attending . 
patient in a professional relationship which^is 
necessary for treatment. However, the privilege 
does not apply; (1) homicide cases where the 
disclosure relates directly to the fact or immediate 
circumstances of the homicide; (2) in malpractice 
actions against a physician; (3) with the consent of 
the patient or, if deceased or disabled, his personal 
representati^re or the beneficiary of an insurance 

^ policy, (4) in all civil suits brought by or against a 
patient or his personal representative where the 
patient s physical or menUl condition is an issue; 
(5) in a will contest; (6) in any criminal action 
where abortion, murder by abortion, or attempted 
abortion is a charge; (7) in actions arising from a 
required child abuse report. 

• j privilege is also recog¬ 

nized in Illinois. It provides that a patient or hU 
authorized representative and a psychiatrist or his 
authorized represenUtive have the privilege to 
refuse to disclose and to prevent a witness from 
disc osiiig communications relating to diagnosis or 
treatment of the patient’s mental condition be- 
tween the patient and psychiatrist or members of 
the patients family and the psychiatrist. The 
priydege does not apply, however: (1) in hospitali¬ 
zation proceedings initiated by the psychiatrist;(2) 
if the patient, having been warned that communica¬ 
tions would not be privileged, makes communica¬ 
tions to a psychiatrist during a court ordered 
psychiatric e.xamination; (3) in a civil or administra¬ 
tive proceeding in which the patient or his personal 
representative introduced his mental condition as an 
element of his claim or defense, except that the 
privilege may be asserted in any divorce action 
unless the patient or the psychiatrist on behalf of 
the patient testifies first to privileged eomrnunica- 
tions, or (4) in any proceeding brought by the 
patient against his psychiatrist and in any criminal 
or license revocation proceeding where the patient 
IS a cqniplaining witness and disclosure is relevant to 
the claim or defense of the psychiatrist. 

If the provisions of the physician-patient privi¬ 
lege come in confrict with those of the psychiatrist- 
patient privilege, the latter govern. 

cal Lien Acts 

Statutes: Illinois’ hospital lien law> applies to 
nonprofit and county-operated hospitals. When a 
ben IS a.sscrted by a hospital any defendant to the 
action may upon written request, inspect the 
records of the injun-d party. A defendant may also 
request a written statement of the nature and 
extent of the injuries sustained by the plaintiff the 


^eatment given him and how the injuries were 
received, if given by the injured person and con- 

fen hi ‘"l ‘k" physician’s 

ucn has also been established/ 

Required Reports 

physicians who 

^a^ children who have been subjected to physical 

Special Access Laws 

Statutes: A recent Illinois law allows inspecrion 
and copying of a patient’s hospital records by his 
physician or^aulhonzed attorney upon demand of 
the patient. The act is made inappUcable to 
certain mental hospitals,^ 


’ILL. ANN. 
’ILL. ANN. 
’ILL. ANN. 
^ILL. ANN. 
*1LL. ANN. 
1972). 

*ILL. ANN. 
’ILL. ANN. 


I?AT ^ ® (Smith-Hurd 1966). 

Itat' 'u’ ® (Smith-Hurd Supp. 1972). 

I?AT 'k ® (Smith-Hurd 1966). 

^TAT I® I01-3--5 (Smith-Hurd 1966). 

STAT. ch. 23, § § 2041 et seq. (Smith-Hurd Supp. 

cT^J' ® (Smith-Hurd Supp. 19721 

STAT. ch. 51, § 72 (Smith-Hurd Supp. 1972).' 


INDIANA 


Physician-Patient Privilege 

Statute: Physicians are incompetent witnesses as 
to matters communicated to them by patients in 
the course of their professional business and as to 
advice given in such papers.’ It is not clear 
whether the privilege applies to medical records 
Case Law: The privilege is waived when a patient 
sues a physician for malpractice.’ Also, if a patient 
. puts his physical condition in Issue in a personal 
injury suit, he waives the privilege ’ 

Rcgularions: An Attorney General’s opinion pro¬ 
vides that an indigent in a state hospital does not 
ose the privilege of confidentiality as to informa¬ 
tion in ins hospital records.^ 

Public Records Acts 

Statutes: The anti-secrecy law* excludes confiden¬ 
tial records and thus medical records are not open 
to the public. ^ 

Medical Lien Acts 

Statutes: The Indiana hospital lien law* does not 

toZ *'>■ p"’" 

Required Reports 

Statutes: Reports are required of physicians who 
treat patienU with tuberculosis.’ Any person who 
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hms reason to believe a child has been physically 
abused is required to report that information to a 
law enforcement agency or the county department 
of public welfare.® The physician-patient privilege 
does not exclude evidence in a proceeding arising 
from a child abuse report.* 


MND. ANN. STAT § 2-1714(4)(1958). 

^Lane v. Boicourt, 128 ind. 420,27 N.E. 1111 (1891). 
'Northern Indiana Public Service Co. v. McClure, 108 Ind. App. 


L24N.E.2d 788(1940). 

*1945 IND. OP. ATT'Y GEN. 200. 

»IND. ANN. STAT. § 57-606(1961). 

«IND. ANN.STAT.il 43 501 to 502(1965). 

’IND. ANN. STAT. § § 35-1211 to 1212(1969). 

•iND. ANN. STAT. §§ 52-1426 to 1431 (Supp. 1971). 
»IND. ANN. STAT. § 52-1430 (Supp. 1971). 


IWA 


lysician-Patient Privilege 

Statutes: A physician is not allowed to reveal 
confidential communications entrusted to him in 
his professional capacity and necessary to enable 
him to discharge the functions of his office. How¬ 
ever, the privilege is waived by the filing of a 
personal injury action. 

Clase Law: The privilege has been held waived 
where a doctor was called as a witness and 
examined directly.* 

ubiic Record Acts 

Statutes: The Public Records Law recently added* 
allows the public access to records, but specifically 
excepts hospital records, making them confidential 
unless otherwise ordered by a court, the lawful 
custodian of the records or another person duly 
authorized to release information. 

/ledical Lien Acts 

Statutes: The hospital lien law® does not provide 
for inspection of hospital records. 

Required Reports 

Statutes: The Veneral Disease Control Act* re¬ 
quires physicians to make reports to the state health 
department upon examination or treatment of a 
diseased person. The reports arc to be kept confi¬ 
dential to the extent necessary to prevent identifica¬ 
tion of persons named therein. 

Special Access Laws 

Statutes: . No statute exists in Iowa specifically 
providing for access to hospital records. 

Under Iowa common law, medical and hospital 
records are privileged and would not be available 
except to the patient.* _ 

•lOWA CODE ANN. § 622.10 (Supp. 1972). 

'Stale ». Mayhew, 170 N.W.2d 608 (Iowa 1969). 

*I0WA CODE ANN. § § 68A.1..9 (Supp. 1972). 

^lOWA CODE ANN. | 68A.7 (Supp. 1972). 


'AIWA CODE ANN. § § 582.1-.4(I946). 

*IOWACODE ANN. §§ 140.1.4 (1972). 

’Letter from Peter J. Fox. Hearing Officer, Iowa Department of 
Health, to the Task Force, June 12,1972. 


KANSAS 

Physician-Patient Privilege 

Statute: Cxfmmunications between physician and 
patient are privileged in civil actions and prosecu¬ 
tions for a misdeamenor except: 

1) in an action to commit the patient for mental 

illness, 

2) upon the issue of validity of will, 

3) upon an issue between parties claiming by 
intestate succession, and 

4) where the condition of the patient is an element 
of a claim or defence.* 

Unprofessional conduct includes willful betrayal 
of confidential information.* 

Psychologist-client communications enjoy the 
same privilege as attorney-client. ^ 

Case Law: Privilege can be waived by patient or 

his heirs*. 

Required Reports 

Statutes: Physicians must report suspected cases of 
child abuse,* to which privilege is not applicable. 

Special Access Laws 

Statutes: Records of the mentally ill are not to be 
disclosed except on consent of the patient, on court 
order, or the proceedings under the act upon 
request of the patient’s attorney. 

Regulations: Medical records are the property of 
the hospital. Only authorized personnel shall have 
access.® 


> KAN. STAT. ANN. §60-427 (1965). 

'KAN. STAT. ANN. § 65-2837(0(1964). 

'KAN.STAT. ANN. § 74-5323(1964). 

*Sodom V. Gemberling, 188 Kan. 716, 366 P.2d 235 , 238 
(1961). 

'Fish V. Poorman,85 Kan. 237, 116 P. 898(1911). 

‘KAN. STAT. ANN. § 38 717 (Supp. 1970). 

’KAN. STAT. ANN. § 38-719 (Supp. 1970). 

• KAN. STAT. ANN. § 59-2931 (Supp. 1970). 

'Kansas Board of Health, Hosptial Regulationa § 28-34-10. 


KENTUCKY 

Physician-Patient Privilege 

Statute: The physician-patient privilege in 
Kentucky is very narrow, applicable only to trans¬ 
actions coming within the purview of the bureau of 
vital statistics.* However, a separate statute pro¬ 
vides that confidential communications between 
psychologist and client arc placed on the same 
privileged basis as those between attorney and 
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client, for the purposes of the chapter dealing with 
licensing of psychologists and the practice of 
psychology in the state. 

There is also a statutory psychiatrist-patient 
privilege, enacted in 1966, which applies to all 
proceedings.® It encompasses communications re¬ 
lating to diagnosis or treatment of the patient’s 
mental condition between patient and psychiatrist, 
or between members of the patient s family and the 
psychiatrist, or between any of the foregoing and 
persons who participate in the diagnosis and treat¬ 
ment under the supervision of the psychiatrist. Ex¬ 
ceptions to the privilege include: 

1. when the psychiatrist determines that the 
patient is in need of commitment or admission to a 
hospital for treatment of mental illness 

2. if a judge finds the patient has waived the 
privilege during a court-ordered psychiatric exami¬ 
nation 

3. in a civil proceeding in which the patient 
introduces his mental condition as an element of his 
claim or defense, and the judge finds that disclosure 
is in the interests of justice. 

Case Law: Two cases make it very clear that the 
physician-patient privilege applies only to reporU 
required to be filed with the bureau of vital 
statistics and docs not render privileged communica¬ 
tions between physician and patient generally.* 


pedal .Access Laws 

Regulations: A State Board of Health regulation 
provides that records arc the property of the 
institution and can only be taken from the institu¬ 
tion by court order However, the record or a part 
thereof may be routed to a physician for consulta¬ 
tion. Records are available, when requested, for 
inspection by duly authorized represenUtives of the 
State Board of Health.® 

Mental paticnlt: Records of mental patients 
are made confidential by statute and cannot be 
disclosed w ithout the consent of the patient. How¬ 
ever, the following exceptions are provided: 

1. consent of individual 

2. disclosure necessary to carry out provisions 
of Kentucky law 

3. disclosure necessary to comp'iy with official 
inquiries of federal agencies 

• 4. court determines disclosure necessary to the 

proceedings before it, and failure to disclose 
wc’dd be contrary to the public interest. 

In addition', disclosure of information as to the 
medical condition of the patient is aiiowed, upon 
proper inquiry to family or friends. KY. REV. 
STAT § 210.235(1972). 

Medical Lab Tests: Records of laboratory mav 
be made available to representatives of the 
Kentucky Slate Department of Health for inspec- 
, tion duriiir figular office hours. KY. REV. STAT. 


ANN. § 333.180 (1969). See also §§ 333.130, 
333.140(1969). 

Discovery: See also Matthew v. Farabee, 407 
S.W.2d 131 (Ky. 1966); Christoff v. Downing, 309 
S.W.2d. 153 (Ky. 1965); Bender v. Eaton, 343 
S.W2d. 799 (Ky. 1971). 


'KY. REV. STAT. § 213.200(1972). 

KY. REV. STAT. ANN. § 319.111 (1969). 

KY. REV. STAT. ANN. § 421.21S (Cum. Supp. 1968). 

Boyd V Wynn. 286 Ky. 173, 150 S.W.2d 648 (1941); Wiflums 
V. Tarter, 286 Ky. 717, 151 S.W.2d 783(1941). 

Kentucky Board of Health Reg. HL-1. 


LOUISIANA 

Physician-Patient Privilege 

Statute: There is a statutory physician-patient 
privilege in Louisiana which has been construed to 
apply only in criminal proceedings.* It encom¬ 
passes communications made to the physician as a 
physician by or on behalf of his patient, or the 
result of examination into the patient’s physical or 
mental condition, medical opinion, or other infor¬ 
mation. The privilege does not apply to any 
physician appointed by the court to investigate the 
patient’s physical or mental condition. In addition, 
any physician may be cross-examined upon the 
correctness of any certificate issued by him. What¬ 
ever privilege a patient may have regarding com¬ 
munications with his doctor or hospital, once the 
patient institutes a suit in the prosecution or 
defense of which such communications or records 
are necessary and relevant, no privilege exists 
(Pennison v. Provident Life & Accident Ins. Co., see 
note 6, infra). 

Case Law: The physician-patient privilege applies 
only to criminal proceedings. There is no physi¬ 
cian-patient privilege in civil actions in Louisiana.® 

Public Record Acts 

Statute: Hospital records are exempt from the 
disclosure provisions for public records except when 
the condition of a patient admitted to a general 
hospital is due to an accident, poisoning, negligence 
or presumable negligence resulting in any injury, 
assault or any act of violence or a violation of the 
law.® Governing authorities of hospitals may make 
rules under which these reports may be exhibited 
and copied by those legitimately inter¬ 
ested. According to an Attoniey General Opinion 
of 1971, when a hospital determines that the 
condition of the patient is such that his hospital 
records are not exempted from disclosure (i.e., 
condition due to accident, poi.«oning, negligence, 
etc.), the records are still only available to those 
persons legitimately and properly inteiested in the 
disease or the condition of the patients, and the 
board of the hospital is authorized to moke and 
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■’ enforce reasonable rules to determine who is legiti¬ 
mately interested/ 

fecial Access Laws 

H Statute: Superintendents of all general hospitals 

■ administered by the state must furnish upon written 

• request of the refering doctor, a report to the 
doctor on the patient upon the patient’s dis¬ 
charge.* Such report must show diagnosis, labor¬ 
atory and x-ray findings, and treatment pres¬ 
cribed. Superintendents must further fumUh, on 
written request, a full report on the patient to the 
patient, his'attorney, or the patient’s heirs or their 
attorney. 

Case Law: A physician has been held not liable 
where he has made a disclosure of confidential 
information about his patient to her spouse. Dur¬ 
ing marriage, even when the parties are living apart, 
the husband as head of the mariul community, has 
the right to obtain a full medical report from his 
wife’s doctor.* 

Regulations: Under Louisiana law, hospital records 
of a medical nature are available to:’ 

1. patient’s physician 

2. consulting physician 

3. residents and interns on a need-to-know basis in 
a training hospital 

4. paramedical personnel on a need-to-know basis 

5. the patient; after discharge, the former patient 
has a clear right to examine and copy his 
medical records. Some private hospitals have 
established regulations which require the con¬ 
sent of the patient’s physician in advance of 
such access. However, it is the opinion of the 
General Counsel of the State Department of 
Hospitals that such regulations are contrary to 
Louisiana law. An unsettled question is the 
right of the patient to access to his hospital 
record during his stay in the hospital. It is the 
personal view of the General Lciunsel that a 
hospital may establish reasonable regulations 
governing the patient’s access to his own record 

■ while he is hospitalized. 

' 6. duly authorized representatives of the patient 

(e.g., attorney). Tiic same rules that apply to 
the patient after discharge from the hospitJ 
apply to his representative. Again, some pri- 

I vate hospitals have attempted to establish regu- 

‘ lations governing access; however, the opinion 

of the General Counsel is that these regulations 
arc contrary to state law, 

f 7. in answer to a subpoena from a court of 

competent jurisdiction. 

8. law enforcement officials in certain instances, 
patients v-lio are involved in accidental trauma 

* (e.g., car wrecks) and cases of real or suspected 
crimes of violence, whether the patient is the 

I victim or the aggressor. 


9, various hospital commitj:> ; p —^d nnO t 

Medicare.* 

In general, except as pfovi. der M* v e, 
recognized educational endeavi . (for 
purposes only), and by subpoena, r.o one hi- 'ht 
to an ex-patient’s hospiul record w ilhout his s.^ried 
consent. The ex-patient is protected under a right 
to privacy and in state hospitals by the exemption 
to the public records act discussed in U-A, 
supra. In the event of a deceased patient, access to 
records would be granted to bis legal representative 
as determined in succession proceedings. 

Upon transfer of a patient from one mental 
institution to another, all of the patient’s records or 
a full abstract must be sent.® 

Superintendents of state hospitals for the men¬ 
tally ill must, upon written request of the coroner 
of the parish from which the patient was commiy 
ted, furnish a report on the patient’s^ condi¬ 
tion. Upon written request of the patient s attor¬ 
ney or a near relative, the medical record must be 
made available for inspection.* 


>LA.REV.STAT.ANN. § 15:476(1967). 

’Moosa V. AbdiUa, 248 La. 344,178 So.2d 273 (mS). 

*LA. REV. STAT. ANN. | 44; 7, (jupp. 1972). and LA. 

REV. STAT. ANN. § 44: 31(1951). .lAcneoiinp 

^LA. OP. ATT’Y GEN. March 23.1971 and 1950-52 LA. OP. 
ATT’Y GEN. 202. The Utter is cited from the statutory annota¬ 
tion to § 44: 7 (Supp. 1972). 

»LA. REV. STAT. ANN. § 40: 20141 (1965). 

•Pennison v. Provident Life & Accident Ini Co.. 154 So.2d 617 
(La. Apn. 1963). cert, denied. 244 La. 1019.156 So.2d 226(1963). 
Lo/i Mangrumv. PoweU. 181 SoiJd 400(La. Ct. App. 1965) 
■'Letter from Thomas W. Landry. General Counsel, State 
Department of HospitaU. to the Task Force, June 12. 1972 
•See LA REV. STAT. ANN. § 40: 2017.9 (Supp. 1972). 

’LA. REV. STAT. ANN. §28: 94(1969). 
lOi.i REV. STAT. ANN. S 40; 2013.3(1965). 


MAINE 


Physician-Patient Privilege 

Statute: Maine’s privileged communications stat¬ 
ute, which was enacted in 1969, provides that no 
licensed physician, in any civil or criminal action, 
without the patient’s consent, may disclose infor¬ 
mation acquired in attending the patient in a 
professional capacity, if such information was 
necessary to enable him to furnish professional care 
to the patient.* The privilege, however, does not 
apply in the following cases: 

1. when the physical or mental condition of the 
patient is at issue u. ilie action. 

2. when a court in its discretion deems disclosure 
necessary in the interests of Justice. 

3. when disclosure of information is required by 
law. 
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Medical Lien Acts 


Statute: Under the hospital lien law, hospitals 
must make their records available in order to 
determine the reasonableness of charges.* The 
statute, however, forbids disclosure of records with 
regard to the nature of the patient’s injury, condi¬ 
tion or state of recovery. 

Special Access Laws 


Statute: Records of mental patients are made 
confidential.* The following exceptions exist: 

1. consent of individual 

2. necessity 

3. court directive. 

The statute also provides that information as to a 
mental patient’s current condition may be disclosed 
upon inquiry to his relatives or friends. Other 
specified limited disclosures are allowed, e.g., to 
other hospitals or accredited social agencies for 
purposes of research. In 1966 a section was added 
to allow disclosure of biographical or medical 
information to commercial or government insurers 
or any other association from which the department 
may be reimbursed for treatment of the patient. In 
1969 provisions were added to allow disclosure of 
information in connection with educational or 
training programs provided the identity of the 
patient remains confidential. Willful violations of 
the statute are punishable as misdemeanors. 
Regulations: The folic wing proposed regulations 
are scheduled to be adopted this summer. The 
regulations are substantially taken from federal 
regulations relating to conditions of participation 
for hospitals in the Federal Health Insurance for the 
Aged program:^ 

—medical records are confidential 

—only authorized personnel have access to the 

records 

—written consent of the patient is presented as 
authority for release of medical information 
—medical records are not generally removed from 
the hospital environment except upon subpoena. 

An Attorney General opinion of 1951 stated that 
an attorney should be granted permission to inspect 
any record which is open to the inspection of his 
client. The attorney has no stronger right than the 
client-patient to see the record.* 


*ME. REV. STAT. ANN.tit. 32, $ 3153 (Supp. 1972). 

®ME. REV. STAT. ANN. tit 10, 5 3412 (Supp. 19721 
*ME. REV. STAT. ANN. tit. 34, § 2256 (Supp. 1972). 

^Letter from Robert B. Calkins. Aisistant Attorney General, to 
the Task Force, June 19,1972. 

* 195144 ME. ATT’Y GEN. REP. 70. 


MARYLAND 

Physician-Patient Privilege 

Statute: Maryland has a statutory privilege for 
communications between patient and psychiatrist 
between patient and certified psychologist, between 
a patient and other patients receiving group treat¬ 
ment, or between members of patient’s family and 
the psychiatrist or psychologist.* The privilege is 
applicable in civil or criminal cases. However, an 
exception is made for cases involving the custody of 
children, where the court may in its discretion, 
compel disclosure. In addition, there is no privilege 
in the following situations: 

1. When necessary for the purpose of placing the 
patient in a mental health facility. 

2. if the judge finds a waiver during a court- 
ordered examination. 

3. in any proceeding in which the patient mtro- 
duces his mental condition as an element of his 
claim or defense 

4. in malpractice actions against the psychiatrist or 
psychologist 

5. in Art. 31B •'roceedings relating to defective 
delinquency proceedings 

6. where the patient or his perscnal representative 
consents 

Public Record Acts 

Statute: In an exception to the disclosure pro- 
visiions of the Public Record Act, citizens are denied 
the right to inspect medical, psychological and 
sociological data on individual persons, exclusive of 
coroners’ authopsy reports, hospital records relating 
to medical administration, medical staff personnel, 
medical care, and other medical information, whe¬ 
ther on individual persons or groups, or whether of 
a general or specific classification.* 


Medical Lien Acts 

Statute: Maryland s hospital lien law allows inspeo 
tion of hospital records to ascertain charges and 
estimate the lien, provided notice of the inspection 
is mailed to the patient.* 


2 

9 


MD. ANN. CODE art. 35 § 13A(1971). 

MD. ANN. CODE art. 76A § 3 (Supp. 1971). 
MD. ANN. CODE art 63 §49(1972). 


MASSACHUSETTS 


Physician-Patient Privilege 

Statutes: Massachusetts does not recognize the 
physician-patient prii’ilege. 






access to medical records 
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Medical Lien Acts 

Sututes: The MassachusetU hospital lien law does 
not conUin a provision for the inspection of 
hospital records.* 

I Required Reports 

Sututes; Massachusetts law requires that any per¬ 
son with a veneral disease be reported to the local 
board of health, but makes no provision for 
confidentiality, leaving rules and regulations govern¬ 
ing the area up to the state health department. 

A physician who has reason to believe that a 
child has been phyacally abused is required to 
report the injury to the department of pubUc 
welfare.* 

Special Access Laws 

Sututes: A sUtute^ provides for the keeping of 
hospital records and has, since 1945, permitted the 
patient or his authorized attorney to inspect the 
records and obuin a copy for a reasonable fee. In¬ 
spection is also permitted by judicial ordw but 
inspection of records of mental hospitals is not 
allowed. This early approach to the problem of 
access to hospital records has resulted in little 
difficulty in obtaining records, as reflected by the 
absence of cases involving the statute. 

Case Law: The Supreme Judicial Court has held 
that the refusal to permit a patient at a mental 
hospital to examine and obtain copies of records of 
his involuntary admission and deterition did not 
violate a constitutional provision making officers of 
the government accountable to the people. 
Regulations: The statute makes no provision for 
inspection of records of deceased patients. An 
attorney general opinion held that if a deceased 
patient has not executed a written authorization for 
an inspection of records, such an inspection may be 
accomplished only by judicial order. 

‘MASS GEN. LAWS ANN. ch. Ill § § 70A-D(l971). 
^MASS.GEN.LAWS ANN.ch. Ill § 111(1971). 

*MASS. GEN. LAWS ANN. ch. 119 § 39A-B (1969). 

♦mass. GEN. LAWS ANN. ch. Ill § 70(1971). 

*Bane ». Superintendent of Boston Slate Hospital, SoO Mass. 
637 216 N.E. 2d 111 (1966).cert, denied 385 U.S. 842. 

‘1963^4 MASS. OP. ATT’Y GEN. 231 (1964). 


MICHIGAN 

Physician-Patient Privilege 

Statutes: Michigan recognizes the physiciart- 
paticnl privilege,*^ but the privilege is waived if a 
patient brings a personal injury or maipracticc suit 
and produces a physician who has treated him as a 
witness in his behalf. Since expert tesHmony is 
required in most personal injury and malpractice 


'JT 


suite in order to prove damages, the privilege woiild 
of necessity be waived in most suite of tms 
nature. Medical records are considered confi¬ 
dential, also.* , / j 

Case Law: A recent case held that when defendant 
moves to depose plaintiff's physicians, plaintiff- 
patient must decide whether to assert the privilege 
or Uf allow deposition to continue. If the patient 
asserts the privilege at the deposition stage, the 
opposing party is precluded from obtaining privi¬ 
leged information, but the patient is precluded from 
using the privileged matters at a subsequent tri¬ 
al.* However, if the patient permits the deposition 
to continue, he does not waive his right to invoke 
the privilege at a later time.^ 


Required Reports 

Statutes: Doctors are required to make reports of 
venereal disease,* tuber.;uiosis,* and cluld 
abuse.’ The physician-patient privilege does not 
bar testimony in cases invob ing child abuse. 


Special Acces Lswr 

Statutes: A recent act requires a complete record 
to be kept for every patient and provides that a 
state health official may not dnulge the contents of 
a patient’s record so as to identify an individual 
except on court order.* As this law is not specific 
and seems to apply only to state health officials it is 
of little value in obuining access to hospital 
records. 


‘MICH. COMP. LAWS ANN. § 600.2157(1967). 

’Letter from John L. Isbister, M.D.. Michigan Department of 
Public Health, to the Ta* Force. June 13.1972. 

• ’Eberle V. Savon Food Stores, Inc., 30 M»ch. App. 496, 186 
N.W.2d 837 (1971). 

‘MicaCOMP. LAWS ANN. § § 329.152 .202 (1967). 

‘MICH. COMP. LAWS ANN. § 329.401 (1967). 

’MICH. COMP. LAWS ANN. § § 722.571-.574(Supp. 1972). 
•MICH. COMP. LAWS ANN. $ 331.420(Supp. 1972). 


MINNESOTA 

Physician-Patient Privilege 

Statutes: A phyacian shall not disclose any confi¬ 
dential information acquired in hi^ professiwd 
capacity without the consent of his patient. The 
statute also provides for waiver by beneficianes in 
an action to recover insurance benefits if the 
insurance has been in existence for two years or 

more. .i -j 

The Minnesota Rules of Civil Procedure provide 

that a party waives any privilege he might have with 
regard to the testimony of a person who haa 
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vofmT? ^ ‘f** P«rty 

tJ 1 physical. W 

UI, or blood condition of himself, a decedent or a 

jgjrson under hia control." This rule brings 
Minne^ta m line with the majority of sUtS 
reco^i 2 ing the physician-patient privil^e by deem¬ 
ing It waived by the introducHon in issue of 
physical or mental condition. 

Regulations: Privileged matter in the records of 
mumapally owned hospitals is not public.® 

Aedical Lien Acts 

hospital lien law does not 
provide for the mspection of hospital records.* 

'equired Reports 

dente of chdd abuse,* and tuberculosis*. Reports 
he received into evidence 
notwithstanding the physician-patient privilege.'^ 


851.K. 

*M NN ^AT ANV ® i 514.68 .72 (1947). 

‘M AMv * 526.554 (Supp. 1972). 

MINN. STAT. ANN. § ]44 42n91S^ 

’MINN. STAT. ANN. § 626.554(6)?slipp. 1972). 


ISSISSIPPI 

ysician-Patient Privilege 

Sutute: Mississippi has a privileged communica- 
tions sUtute wbch applies to phj’sicians and sur- 
geom in any legal proceeding to bar disclosure 
without consent of the patient, or in case of the 
death of the patient, by his personal represenUtive 
« legal hens, or if the validity of the will of the 
decedent IS in question, by the peisonal representa- 

the’Jaf* t'iT’ r Of propLent of 

medical pnvJege of cancer patients with regard to 
informahon necessary for the Tumor Registry 
Agency (to be used for statistical reports only an^ 
pabent 8 name is not to be disclosed). There is a 
separaU statutory right to waive the privilege given 

•utgical or medical procedures.® The waiver or 
con^nt sur^ves the death of the person giving 
t Waiver is not necessary for the furnishing of 

information to the Tumor Registry Agency. 

ic Record Acts 

Statute: Hospital records are not considered public 
by hm*^^®®‘®®'PP'* '*‘='P' «s otherwise provided 


medical malpractice 

Required Reports 

Statute: The boards of trustees of hospiub must 
make monthly reports to the State Hospital Com- 
miMion of patients cared for, treated, and hospital¬ 
ized and for which reimbursement of cost is 
sought. 

Special Access Laws 

^ ****“•« expressly states that records are 

^ acccM to^’thr'^f ’ *‘^-*'* ^ reasonable 

awess to the information contained therein upon 

good cause shown by the patient, his personal 

and hui duly authorised nominees, upon 
I«^^nt of any reasonable charges fo; s^u^C 

Regulations: Due care shall be taken to prevent 
recorrb from being withdrawn, destroyed or ex- 

agency shall be given reasonable access to the 

tTon* inspection and examina- 

tion. Mentalpahenu: Records pertaining to per- 
sons committed to Mississippi State Hospital or East 
Mississippi Hospital are confidential. They may be 
Avulged only by signed waiver by the pe^ 

/uSch'*^ of competent 

junsdichon. An exemption is made in the c^e of 

cancer patients for information needed by thr 
theTde„Hr^*‘T 

re P^**'"*- code ANN. 

§436-09 (Supp. 1971) Disclosure to state agen. 

rT ‘""f information maj be 

releas^ from hospital records to sUte Ln 
c.«. Statutes make it a misdemeanor toT,;. 

properly msclose records in such cases Se« 

M,S|^ CODE ANN. S6m“'l2T.S 


‘miss, code ANN. § 1697 (Sudd 19711 

* 7129-85 (S^pp. 1971). 

’miss, code ANN. 5 7146-59 (Sudd. 19711 
® 7139 (Supp. 1971) 

^MISS. CODE ANN. § 7146-53 (Supp. 1971) 

N ifumum Stmdardsof OperaUon for HospiuU 
(1966).“'“'’'” on Hospiul Care. §§ 2401 c.d. 


MISSOURI 
Physician-Patient Privilege 

Statute: Physicians or surgeons are incompetent 
itne^ as to any mformation acquired from any 
pa lent while attending him in a professional charac^ 
t^er and which information was necessary to treat 
him •" - professional capacity.' Waiver of privi- 
leget A 1968 ca.^ held that the physician-pafient 
pnvilcge IS deemed to be waived once issue has been 
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joined in n pcisonil injurj' 3clion 3s the extent of 
the plaintifrs injuries, so that the defendant may 
obtain medical and hospital records for discovery 
purposes over the plaintiffs objection of privilege 
under the statute. State ex reL McNutt v. Keet, 
432 S.W.ed. 597, (1968). 

Case Law: This statute applies to medical re¬ 
cords.* A 1968 case held that a trial court s order 
allowing the plaintiff to examine numerous hospital 
records unmasked so he could designate those he 
desired produced and copied was improper as 
permitting the plaintiff to discover privileged matter 
without providing adequate safeguards.* A 1969 
case held that this state statute could not be applied 
to prevent enforcement of an internal revenue 
summons seeking production of decedent s hospi¬ 
tal records.^ 


Required Reports 

Statute: Physicians must rej>ort suspected cases of 
child abuse,’ reports of which arc not to be 
excluded from evidence on the ground of privilege. 

Physicians must also report cases of venereal 
disease,’ but information concerning persons in¬ 
fected can only be released to slate department of 
health or a physician upon written consent of the 
person whose record is requested.* ** 

Special Access Laws 

Regulations: Hospital records are to be kept con¬ 
fidential. They are the property of the hospital 
and may be removed from the hospital only with 
official permission. Only authorized personnel 
may have access to the records. Written consent of 
the patient must be presented as authority for 
release of identifiable medical information.* * 


Special Access Laws 

Regulations: Records or excerpts car. be released 
from the record room only on written order of the 
patient and his attending physician or dentist or by 
the legal process. They may, however, be released 
on the order of the administrator for purposes of 
research and study by qualified persons * 


‘mo. ANN.STAT.S 491.060(1952). 

’state ex rel. Benoit v. Randall, 431 S.W.2d 107 (Mo. 1968). 


^Jd 

^United States v. Kansas City Lutheran Home & Hosp. Assn, 
297F.Supp.239(W.D.Mo. 1969). 

‘Missouri Division of Health. Hospital Licensing Uw, ch. 197 
R.S. Mo. 


* MONT. REV. CODES ANN. § 93-701-4(4) (1963). 

*M0NT. R. CIV. P. 35(b)(2)(Supp. 1971). 

*.MONT. REV. CODES ANN. § 93-701-4(7) (Supp. 1971). 
^MONT. REV. CODES ANN. § 66-3212 (Supp. 1971). 

‘Hier v. Farmers Mut. Fire Ins. Co., 104 Mont, 471, 67 P.2d 
831 837(1937) 

‘state V. CampbeU, 146 Mont. 251, 405 P.2d 978,984 (1965). 
Unlike the section covering physicians, the section creating a 
psycholopst-cUent privilege is not expressly limited to civil actions. 
’MONT. REV. CODES ANN. § 10-902 (1967). 

•mONT. rev. CODES ANN. § 10-905(1967). 

*MONT. REV. CODES ANN. § 69 4604 (1969). 

*®MONT. REV. CODES ANN. § 69-4610 (Supp. 1971). 
“Montana Board of Health Regulations § 31.106. 


NEBRASKA 


MONTANA 

Physician-Patient Privilege 

Statute: Physician cannot be examined in a civil 
action as to information acquired in attending 
patient without the consent of his patient. Pri¬ 
vilege is waived by commencing action which places 
in issue the physical or mental condition of the 
party.* 

A psychologist employed by an educational 
institution cannot be examined as to communica¬ 
tions made to him in confidence by a duly 
registered student of such institution unless by 
consent of the student, or, if a minor, by student 
and his parents.* 

Psychologist-client communications are privi¬ 
leged on the same baris as attorney-client com¬ 
munications.* 

Case Law: Pririlege can be waived only by patient, 
not by doctor.* 

Privilege statute does not appb' to criminal ac¬ 
tions. 


Physician-Patient Privilege 

Statutes: Nebraska recognizes the physician- 
patient privilege,* but the privilege is deemed to 
have been waived, as to both the testimony of a 
physician and hospital records, if the patient files an 
action (1) seeking to recover damages for personal 
injuries or (2) in which his physical or mental 
condition is an issue.*The privilege may also be 
waived by the bringing of a similar action ^by the 
personal representative of a deceased person. 

Case Law: The Eighth Greuit permitted an in¬ 
surance company which received authorization 
from patients to inspect hospital records unless the 
patients doctor, in the exercise of good faith 
judgment, certified under oath that the records 
should not be released, in the best interests of the 
patient s health.* The court held that the physi¬ 
cian-patient privilege was waived by the patients 
authorization. 

Public Record Acts 

Statute: Nebraska gives citizens the right to ex¬ 
amine public records unless otherwise provided by 
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law.’ There does not appear to be an exception 
made for hospital records in Nebraska's sUtutes or 
regulations. 


Medical Lien Acts 

Statutes: Nebraska's hospital Len law docs not 
provide for the inspection of hospital records.* 

Required Reports 

Statutes: Nebraska requires physicians to test preg¬ 
nant women for syphilis.’ Nebraska does not 
appear to require reports of battered children, 
tuberculosis, or venereal disease. 


jNEB. REV.STAT. § 25-1206(1964). 
jNEB. REV. STAT. § 25-1207 (1964). 

wtes,” wT'"' '■ 

’neb. rev. STAT. § 84-712 (1966). 

’nfr rs V IT® ^ -^^2 (1968). 

NEB. REV. STAT. § 71-1117(1971). 


evidence regardless of whether they would other¬ 
wise be privileged.® Reports of cases of venereal 
disease are not required to include the name of the 
patient. Reports must ako be made of cases of 
communicable disease'® and epilepsy.' ‘ 


Special Access Laws 


Statute: Records of peisons hospitalized in a 
pub ic hospital for mental illness shall be made 
avmlable, upon the person’s written authorization, 
to his attorney or personal physician.' * 


cludeS'p.ych^^oJi^r'^’'- ^’ 215-245 (1971). 5 49.215 in- 

’NEV. REV. STAT. § 49.235(1971). 

^NEV. REV.STAT. §49.245(1971). 

NEV. REV. STAT. § 453.720(1971). 

NEV. REV.STAT. § 239.010(1)(1971). 

NEV. REV. STAT. § 108.640(1971) 

NEV. REV. STAT. § 200.502(1971). 

NEV. REV. STAT. § 200.506 (1971). 

NEV. REV. STAT. § 441.110(1971)! 
j NEV. REV.STAT. § 439.210(1971). 

5 439.270(1971). 

NEV. REV.STAT. § 433.721(1971) 


Nevada 

[lysician-Patient Privilege 

Statute: A patient has a privilege to refuse to 
Ascosc and to prevent any other person from 
disclosmg confidential communications among him¬ 
self, lus doctor or persons who are participating in 
the diagnosis or treatment under the direction of 
the debtor, including members of the patient's 
fanuly. The pririlcge may be claimed by the 
patient,^ but by the doctor only on behalf of the 
patient. pere is no privilege (1) in proceedings 
to hospiUbze for mental illness, (2) for court- 
ordered examinations, or (3) where the condition of 
the patient is an element of a claim or defense.® 
pcords of treatment of narcotic addicts are 
privileged.® 

blic Record Acts 

Statute: ^ Public records act allows the inspection of 
records “the contents of which are not otherwise 
declared by law to be confidential."* 


NEW HAMPSHIRE 


Physician-Patient Privilege 

Statute: In 1969 New Hampshire enacted a privi¬ 
leged communications statute which places the 
privilege between a physician or surgeon and his 
patient on the same basis as tlie attorney-client 
priviege. A separate statute creates a parallel 
pnvilege between psychologist and client® 

Public Record Acts 


Statute: Medical records are exempt from the 
disclosure provisions relating to public records.’ 


*,N.H. rev! if at! ^Nn! 3 O-A 19 Sp 19 n 
®N.H.REV.S1AT.ANN. § 91-A 5 (sS.19}?; ^ 


NEW JERSEY 


dical Lien Acts 

Statute: Party against whom a claim is asserted has 
the nght to examine and make copies of the records 
connected to the hospitalization of the injured 
person. 

uired Reports 

Statute: ^Suspected cases of child abuse must be 
reported, and such reports are admissible in 


Physician-Patient Privilege 

Statute: The confidenb'al communications statute 
in New Jersey prevents a witness from disclosing a 
communication, if the privilege is claimed and if the 
judge finds, inter alia, that the communication was 
a confidential one between patient and physi¬ 
cian. The privilege applies in civil and criminal 
acUon^ including juvenile delinquency proceed¬ 
ings. There are numerous exceptions created by 
subsequent statutes, including the following: 
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receiving services in a non-correctional state institu¬ 
tion are confidential and may not be disclosed. Ex¬ 
ceptions: 

1. Consent of individual 

2 . necessity 

3. court directive 

The statute provides that upon inquiry, information 
as to the patient’s medical condition may be given 
to a relative, friend, patient’s physician or attorney, 
if it appears that the information is to be used 
directly or indirectly for the benefit of the pa¬ 
tient. NJ. STAT. ANN. § 30; 4-24.3 (Supp. 
1971) 

•nJ. REV. STAT. Is 2A: 84A.22.2 .9 (Supp. 1971). 

*Unick V. Kessler Memorial Hosp., 107 NJ. Super. 121, 2S7 
A.2d 134(1969). 

*D. V. D., 108 N J. Super. 149, 250 A.2d 255 (1969). 

*ld. 

*NJ. REV. STAT. § § 2A; 82-41 to 45 (1952). See also NJ. 
REV. STAT. §§47: lA-1 el seq. (Supp. 1972). which providea 
that public records are open for iirspection by the general public, 
with certain exceptions for the protection of pubUc interest 
‘NJ. REV. STAT. § § 2A: 44^ (Supp. 1971). 

NEW MEXICO 

Physician-Patient Privilege 

Statutes; Privilege applies only to conflfiunications 
with reference to venereal or loathsome disease and 
to communications with personal physicians in 
workmen’s compensation cases.* 

Privilege may be waived if person offers himself 
as a witness and voluntarily testifies as to such 
communications.* 

Privilege extends to psychologist-client com¬ 
munications.* 

Information of drug violations obtained by drug 
abuse rehabiliUtion facilities is not subject to 
disclosure.* However, information communicated 
to physicians in an effort to procure unlawfully 
narcotic drugs is not privileged.* 

Unprofessional or dishonorable conduct in¬ 
cludes, among other things, wilfully or negligently 
diNOilging a professional secret.* 


AC(XSS TO MEDICAL RECORDS 


1 . actions to commit a patient to a mental hospital 

2 . action in which the patient seeks to establish his 
competence 

3 . actions to recover damages on account of the 
criminal conduct of the patient 

4 . actions contesting the validity of wills 

5 . actions in which the condition of the patient is 
an element of the claim or defense 

6 . information which the physician or the patient 
is required to report to public officials 

7 . actions where the services of the physician were 
obtained to aid the commission of a crime or 
tort or to escape detection. 

The statute also makes provisions for the 
disclosure of information by hospital utilization 
review committees. 

Case Law: This statute applies to hospital re¬ 
cords.* A 1969 case held that in a custody 
proceeding the plaintiffs motion to inspect medical 
records would be denied under the statutory pri¬ 
vilege, except to the limited extent that the records 
could be subpoenaed for inspection by the 
court.* The provision of the statute which ex¬ 
empts from tlie privilege hospital records in an 
action to commit^the patient to a mental hospital 
does not operate to remove from the privilege 
records of hospitalization which resulted from 
commitment proceedings, where there is an attempt 
to use such records in subsequent unrelated litiga¬ 
tion.* 

Public Record Acts 

Statute: Any person against whom a claim is 
asserted ^or compensation or damages for personal 
injuries or death resulting from personal injuries, 
either under the Workmen’s Compensation Act or at 
law, or his insurance carrier may examine hospital 
records in reference to such person.* 

Any person who has been injured or his legal 
representative who has asserted or will assert a claim 
has the same right of examination of hospital 
records. These provisions apply to the attorneys of 
the respective parties as well, subject to reasonable 
rules promulgated by the hospital. There is to be 
no liability for permitting such examination. 

Medical Lien Act 

Statute: In New Jersey hospitals and nursing 
homes must allov any pereons legally liable for a 
lien or ag insl vhom a claim for damages for 
injuries is asserted, to inspect records.* Fadurc to 
allow such examination is a valid defense in an 
action brought to enlorce the lien. 

Special Access Laws 

Regulations: Mental patients: Medical records 
identifying any individual presently or formerly 


Public Records Acts 

Statute: Open records act expressly exempts 
medical records.’’ 

All health information that identincs specific 
individuals as patients is strictly confidential and 
shall not be a matter of public record or accessible 
to the public even though contained in Uie records 
of governmental agency.* 

Required Reports 

Statute: Venereal disease reports are not required 
to include names; infonnation and reports are 
confidential and inaccessible to the public.* 
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Special Access Laws 


Statute: Disclosure of records of mental patients is 
not allowed exeept upon the consent of the patient 
or as a court may direct.* ® 

R<^ulations: “In practice, information is released 
only with the consent of the patient”* * 


*NM. STAT. ANN. § 20-l-12(d) (1970). 
N.M. STAT. A.NN. § 20-11.'(0(1970) 

*NM STTAT AVW I *■> in 1/t- 


N.M.STAT. ANN. § 67-30-17 (Supp. 1971) 

NAl.STAT. ANN. § 54-10-13 (Supp. 1971) 

*NJ)1. STAT. ANN. § 54-7-44 (1962). 

NAI. STAT. ANN. § 67-5 9(5) (Supp. 1971) 

’NJVI. STAT. ANN. § 71-5-1(19611 

NJW. STAT. ANN. § 12-18-1 (Supp. 1971) 

, ’N.M. STAT. ANN. § 12-3-5 (1968). 

11 NAl. STAT. ANN. § 32 2-18(1953). 

^ Southerland, Chief Attorney, New Mexico 
lealth and Social Services D-partment to the Task Force, June 13, 


lEW YORK 

hysician-Patient Privilege 

Statutes: New York recognizes the pi ‘eged nature 
of infonnation acquired by doctors, dentists and 
nurses in tlieir professional capacity, and which was 
neces-sary to enable the practitioner to act in that 
capacity. The privilege can be waived by the 
patient. ’ 

Information privileged under the statute can be 
, disclosed after the patient’s deatJi, except that the 
pnvilege remains in force for information that 
would tend to di.sgrace tlie memory of the 
patient. The privilege can be waived by the de¬ 
ceased patient's surviving spouse, personal re¬ 
presentative, or next of kin.* 

Case Uw: The privilege cannot be claimed by a 
party fora non-party patient.^ 
k The New York Court of Appeals recently held 

that the pnvilege of a patient is waived by the 
bnn^ng or defending of a personal injury action in 
which the physical or mental condition of the 
pahent is affirmatively put in i.ssue.'* However, a 
I defeiidant does not put his condition in issue 
merely by denying the allegations of the complaint. 


Special Access Laws 


Statutes. When a subpoena duces tecum which 
requires the production of medical records is served 
upon a hospital, city or state department, a tran¬ 
script or copy certified as correct may be produced 
unless otherwise ordered by a court.^ 

After an action is begun in which the mental or 
physical condition of a party, agent, employee, etc., 
B m controversy, any party may serve notice on 
another party to submit to a physical or mental 
examination. The notice may require duly exe¬ 
cuted and acknowledged written authorizations 
permitting all parties to obtain and make copies of 
records of specified hospitals relating to the mental 
or physical condition in controversy. A party who 
obtains a copy of a hospital record as a result of the 
authorization of another party is required to deliver 
a duplicate to that party.*® 

Qse Laws: The New York Supreme Giurt has held 
that the physical or mental condition of a party 
must merely be in controversy to obtain an ex¬ 
amination and records; it does not have to be in 
issue. 


A hospital cannot withhold a patient’s records 
to prevent him from discovering the identity of the 
doctoR who operated on or treated him.* * 
Regulations: Regulations allow hospitals to estab¬ 
lish procedures governing the release of information 
from patients’ medical records.* * 


Jw VS •‘SOKi)(McKinney Supp. 1971). 
jN.Y. CIV. PRAC. LAW § 4504(c)(McKinney Supp. 1971 ) 
People V. Preston, 176 N.Y.S.2d 542 (Kings County Ct. 1958) 

2d 8587 i969)‘ N.yI 

^N.Y. LIEN LAW § 189 (McKinney 1966). 

v' .health law § 2300 (McKinney 1971). 

•n Y SOr (McKinney 1971 . 

»v‘'A'' § 383a (McKinney Supp. 1972) 

>0^^ v'^ ® 2306(a)(McKinney 1963). 

11 • EHAC. LAW § 3121 (McKinney 1963). 

19fJ) 757,257 N.Y.S.2d821 (Sup. Ct. 

Ct ^ 955 ’)'*“*’°" ‘A? N.Y.S.2d 455 (Supv 

72i,2(5p?( S 


pdical Lien Acts 

Statutes: The New York hospital lien law does not 
provide for the inspection of hospital records.* 


quireri Reports 

Statutes: New York law reoiiires physicians to 

I "P®/*of venereal disease,* tuberculosis,* and 
I child abuse.* 


NORTH CAROLINA 
Physician-Patient Privilege 

Statute: Infonnation acquired in treating patients 
IS pnvilepd from disclosure except that the court, 
either prior to or at trial, may compel disclosure if 
necessary to a proper administration of justice.' 

There is a statutory exception for child abuse 
cases.* 

The privilege has been extended to cover 
psychologi.st<lient communications.* 


2.^3 
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Information pertaining to treatment of drug 
dependant persons is confidential and inadmissible 
in evidence. 

Case Law: Privilege may be waived by patient but 
not by doctor.* ** Privilege may also be waived by 
patient’s testifying in great detail as to his physical 
condition.* 

Regulations:— 

ic Record Acts 

Statute: Pubbe records inspection statute docs not 
expressly exempt medical records.’ However, the 
Attorney General, in a letter responding to an 
inquiry from a state health official, stated that it 
was his opinion that the compiling of clinical 
records does not constitute “transaction of public 
business” within the meaning of the statute and 
that such records should not be made available for 
public inspection.* 

juired Reports 

Statutes: Abortions are to be reported, but such 
reports are for statistical purposes only and confi- 
denitality of patient relationship is to be protected.* 
Reports of cancer* ® venereal disease* * and 
bites of rabid dogs are also required. 

ecial Access Laws 

Statute: Records of mental patients are not to be 
disclosed except upon court order.* * 

Regulations: Hospital records may not be taken 
from a hospital except under a subpoena.* * 


*N.C.GEN.STAT. § 8.53(1969). 

’N.C.GEN.STAT. §8.53.1; 5110-121 (Supp. 1971). 

*N.C. GEN. ST AT. §8-53.3 (Supp. 1971). 

*N.C. gen: STAT. § 90 109.1(») (Supp. 1971). ^ 

*Yow V. Pittman, 241 N.C. 69,84 S.E.2d 297, 298 (1954). 
‘Capps V. Lynch, 253 N.C. 18,116 S.E.2d 137,142 (I960). 
’N.C. GEN. STAT. §§ 132-1,-6(1964). 

‘Letter from George B. Patton, Attorney General of North 
rolina, to Dr. 0. David Garvin, District Health Officer, Chapel 
D. N.C., in response to letter dated Feb. 13, 1958. 

*N.C. GEN. STAT. § 1445.1 (Supp. 1971). 

*®N.C. GEN. STAT. § 130-184(1964). 

' *N.C. GEN. STAT. § 130-95 (1964). 

**N.C. GEN. STAT. § 106-380(1966). 

‘*N.C. GEN. STAT. § 122-8.1 (1964). 

**N.C. Medical Care Comm'n« 14 Law$t Rr^iofioru and 
Juru Applying to Uctnsing of Hapitals 39. 


ORTH DAKOTA 
liysicisn-Patient Privilege 

Statutes: A physician cannot be examined as to 
information acquired in attending the patient or as 
to any communication made by the patient to him 




in the course of his professional employ¬ 
ment.* This statement of the physician-patient 
privilege b similar to the language used in many 
other states and it presumably appUes to hospital 
records. 

North Dakota law also provides that the privi¬ 
lege is waived if a person (patient) testifies as a 
witness to a subject privileged under the physician- 
patient privilege.* 

Public Record Acts 

Statutes: Hospital records are not specifically ex¬ 
cluded from the statute giving the public access to 
records,* but the regulations governing hospital 
records* may come within the wording of the 
statute “except as otherwise specifically provided 
by law” and bar access to records of public 
hospitals. 

Medical Lien Acts -- 

Statutes: The North Dakota hospital lien act al¬ 
lows inspection of hospital records by the party 
against whom the lien is asserted, i.e., the defend¬ 
ant.* 

Required Reports 

Statutes: North Dakota law requires physicians to 
report cases of venereal disease* and child abuse or 
neglect’ and provides that evidence disclosed in the 
latter type of report is not privileged. 

Special Access Laws 

Regulations: State Hospital Regulations state that 
medical records shall be confidential, that only 
authorized personnel shall have access to the re¬ 
cords, that written consent of the patient shall be 
presented for release of medical information and 
that hospital records generally should not be re¬ 
moved from the “hospital environment” except by 
subpoena.* 


*N.D. CENT. CODE § 31-01-06(3) (Supp. 1972). 

*N.D. CENT. CODE § 31-01-07(1960). 

*NJ). CENT. CODE § 444)4-18(1960). 

*See infra, note 8. 

*N.D. CENT. CODE § 35-184)9(1960). 

*N.D. CENT. CODE § 23 07-02 (I960). 

’N.D. CENT. CODE § 50-25-01 to -05 (Supp. 1971). 

*RuIef and Regulationt for HotpitaU and Related Institution*. 
R 23-16^ A.1.3. 


OHIO 

Physician-Patient Privilege 

Statutes: Ohio recognizes the physician-patient 
privilege, which may be waived by the express 
consent of the patient, a surviving spouse or 
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personal representative, or by the voluntary tciti- 
mony of the patient' 

Case Law: The Ohio Supreme Court has held* that 
the physician-patient pri\ilege must be strictly 
construed since it is in derogation of the common 
law. Only communications between a physician 
and patient, not in the presence of a third person, 
are to be considered privileged communications. 

A defendant may not inspect plaintiff's hospital 
records over plaintiff’s objection of privilege by 
taking the deposition of the record librarian because 
the question of what portion of a hospital record is 
privileged and what is not is a judicial determination 
beyond the capabilities of a notary.* 

Plaintiff was ordered before trial to produce 
records of doctors in her possession or which would 
^ come into her possession before trial if plaintiff 
contemplated waiver of her physician-patient privi¬ 
lege.* 

However the Ohio Supreme Giurt recently held 
that a personal injury lit<gant docs not waive the 
physician-patient privilege -merely by filing his 
petition and that a court cannot compel disclosure 
of personal medical records.* 

A lower court later held that the physician- 
patjast privilege does not apply in malpractice 

Thwf, portions of the hospital record are 

privileged, ojit'tt is not clear from the cases how the 
determination of privilege is to be made. 

Public Record Acts 

Statutes: Ohio law provides for state and county 
record departments, but excludes records of county 
hospitals from the records covered.* 

Required Reports 

Statutes: Ohio requires physicians and others to 
report cases of child abuse.’ 

Special Access Laws 

Case Law: The Supreme Court has held that when 
a request is made to inspect hospital records, the 
hospital may permit a former patient to sec as much 
of his records as the hospital deems to be in the 
beneficial interest of the patient. If unsatisfied, the 
patient may commence an action to require the 
fuinishing of the entire record.* 


'OHIO REV. CODE ANN.§ 2317.02(A)(Page 1954). 

’WeU V. Weis, 147 Ohio St. 416, 72 Ni:.2d 245 (1947). 
*Heinemann v. Mitchell, 8 Ohio Misc. 390,220 N£.2d 616 (Ct. 
C.P. Hamilton County 1964). 

*Creene v. Sean, Roebuck & Co., 40 F.R.D. 14 (N.D. Ohio 
1966): Lambdin v. Leonard, 20 Ohio Misc. 189, 251 N.E.2d 165 
(Ct. CJ*. Montgomery County 1968), rev'd tub. nom. State ex reL 
Lan^din v. Benton, 21 Ohio St.2d, 254 N.E.2d 681 (1970). 

*State ex rel. Lambdin v. Benton, 21 Ohio St.2d 254 N.E. 2d 
681 (1970). 


*0tto V. Miami Valley Hosp. Soc'y, 26 Ohio Miac. 72, 166 

NX,2d 270 (Ct. CJ*. Montgomery County 1971). 

’OHIO REV. CODE ANN. § § 149.32-.40 (Page 1969). 

‘OHIO REV. CODE ANN. § 2151.42.1 (Page 1968). 

‘Wallace v. University Hospt., 171 Ohio St. 487, 172 N.E.2d 

459(1961). 

OKLAHOMA 

Physician-Patient Privilege 

Statutes: Physician is incompetent to testjfy in 
civil and criminal actioirs with reference to 
patient’s communications or knowledge obtained 
by personal examination of the patient The privi¬ 
lege is waived if the party offers himself or 
physician as a witness.' 

Under the rules of Civil Procedure a party can 
get a copy of the report of an examination required 
by an adverse party without having to turn over all 
other pertinent medical records as to the condition 
examined.* 

Unprofessional conduct is defined as, in part, 
wilfully betraying a professional secret to the 
detriment of the patienL* 

All communications relating to the treatment of 
drug dependents are confidential.* 

(^e Law: A party does not waive the privilege by 
placing in issue his own physical condition.* 

Public Record Acts 

Statute: Statute permitting public inspection of 
public records does not apply to “other records 
required by law to be kept secret."* 

Required Reports 

Statute: Physicians are required to report cases of 
child abuse’ and privilege does not affect admissibi¬ 
lity of such reports.* Cases of venereal disease 
must also be reported, but such reports are inacces¬ 
sible to the public.' ® 

Special Access Laws 

Statute: (3ase records of former medical patients 
may, with the patient’s consent, be furnished to- 
community health services, social agencies and 
private physicians who are engaged in a therapeutic 
endeavor with the former patient.'' 

Case Law: Patient has property right in informa¬ 
tion appearing or portrayed on hospital records and 
he, or those authorized by him, is entitled ttf meke 
such inspection and/or copy such records without 
resort to litigation.' * 

'OKLA.STAT.ANN.tit.l2, § 385 (6)(1960). 

*0KLA. ST AT. ANN. tit. 12. | 425 (Supp. 1971). 

*0KLA. STAT. ANN. tit. 43A. § 657 (Supp. 1971). 

*OKLA.STAT.ANN.til. 59, § 509 (Fourth)(1971), 

* Avery V. Nelson. 455 P.2d 75,78 (1969). 

‘OKLA. STAT. ANN. tit 51. t 24 (1962). 
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PENNSYLVANIA 
Physician-Patient Privilege 

Statute: Under the Pennsylvania privileged com¬ 
munications statute, which applies only in civil 
cases, physicians and surgeons may not disclose any 
information acquired in attending the patient in a 
professronal capacity, which tends to blacken the 
character of the patient, without the patient’s 
consent.' However, the privilege is inapplicable in 
civil actions brought by the patient to recover 
damages for personal injuries. 

Gise Law: Hospital records on theraputic abortion 
contain privileged communications within the 
meaning of the statute and can not be divulged 
without the consent of the parties affected.' 

Required Reports 

Statutes: Physicians must report cases of con¬ 
tagious diseases.' 


’OKLA. STAT. ANN. tit. 21. { 846 (Supp. 1971). 

•OKLA. STAT. ANN. tit. 21. § 848 (Supp. 1971). 

*OKLA. STAT. ANN. tit. 63.1 1-528(6) (1964). 

•®OKLA. STAT. ANN. tit. 63, § 1-532 (1964). 

* 'OKLA. STAT. ANN. tit. 43A, § 18 (13) (Supp. 1971). 

"Pyramid Life LiS. (^. v. Masonic Heap. Asa’n, 191 F.Supp. 
5U4(1961). 

OREGON 

Physician-Patient Privilege 

Statute: Physician may not be examined in a civil 
action, without the consent of his patient, as to 
information acquired in attending patient* Privi¬ 
lege is waived if party offers himself as a witness.' 

Psychologist cannot be examined without the 
consent of his patient ts to any communications 
made by his client to him or advice given by him in 
the course.of professional employment.' 

Case Law: Physician-pa.'ient privilege is not ap¬ 
plicable to criminal proceedings.® 

A pa *v does not waive privilege by filing an 
action foi personal injuries or when called involun- , 
tarily to testify at trial or on deposition.* 

Other: “No lawyer should request and no physi¬ 
cian should furnish any information concerning the 
history, physical condition, diagnosis or prognosis 
of a patient except upon written authorization of 
the patient.’^ 

Medical Lien Acts 

Statute; Any party legally liable or against whom a 
claim has been asserted may examine and make 
copies of hospital records in reference to the 
hospitalization of the injured person.' 

Required Reports 

Statute: Physicians are required to report cases of 
injuries suspected to be caused by violence;* such 
reports are confidential and not accessible for 
public inspection.’ 

Special Access Laws 

Regulations: Medical records are the property of 
the hospital and shall not be removed except where 

necessary for a judicial or administrative proceed- 

• _ 10 

_ 

'ore. REV.STAT. § 44.040(l)(d)(1971). 

'ore. REV.STAT. § 44.040(2)(1971). 

'ore. REV. STAT. § 44.030(h)(1971). 

’state Y. Bett*, 235 Ore. 127, 384 P.2d 193 (1963). 

‘NieLson v. Bryson, 477 P.2d 714 (Ore. 1970). 

*Stite Bar Association and Oregon State Medical Society, 
“Statement of Principle! Governing Certain Physician-Lawyer Rela- 
tionsliipa." 

'ore. rev. STAT. S 441.510 (1971). 

•ore. rev. ST.AT. S 146.750 (1971). 

’ore. REV. ST.AT. § 146.780(2) (1971). 

'’Oregon Administrative Rules eh. 33 { 3-19(Kll)(1972). 


Special Access Laws 

(2ase Law: In a 1962 case, the court condemned 
the action of a physician in submitting a report on 
the plaintiff-patient to a doctor employed by her 
antagonist in litigation.® 

Regulations: The topic of discovery and access to 
medical records appears primarily to be controlled 
by the Pa. Rules of (^ivil Procedure. Hospital 
records are within the scope of Rule 4009—right to 
inspection, Yankovich v. Dicks, 14 PaD&C2d 53 
(1957). However, discovery of records may be 
restricted to the specific relevant parts. Mat/chuck 
n. Purnell, 11 Pa.D&C.2d 507 (1957). Discovery is 
of course subject to the limitation that records 
created in anticipation of litigation or in prepara¬ 
tion for trial are not discoverable. Where the 
patient's sobriety or intoxication are at issue, 
relevant parts of hospital records may be inspected 
on motion of the plaintiff, Rearick v. Griffith, 27 
PaD&C.2d 451 (1962). See also Herman u Daly, 
33 PaD&C.2d 164(1964). 

Mental patient situations have a special regula¬ 
tion. In general, records of those who are admitted 
or committed to mental institutions arc open to 
inspection only to those persons designated by the 
director of the facility.* 


'PA.STAT. ANN.tit.28, § 328(1958). 

'Berman v. Duggan, 119 PJ.L. 272, 1971 (case not available, 
case cited from PA. STAT. ANN. tit 28, § 328 [Supp, 1972).) 

'PA. STAT. ANN. til. 53, § 24663 (1957). 

’Alexander v. Knight 197 Pa. Super. 79,177 A.2d 142 (1962). 

*PA. STAT. ANN. tit. 50, §4602 (1969), tee olio, PA. STAT. 
ANN. tit. 50, § 4605 (5), v»hich makes it unlawful for any person to 
disclose without authority the contents of any persons, admitted or 
committed. 


24 ^ 
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RHODE ISLAND 
Medical Lien Acts 

Statute: Under Rhode Island law, any person, 
firm, or corporation legally liable for a hospital lien 
or against whom a claim ,for compensation for 
injuries are asserted, may examine hospital records 
in reference to treatment, care and maintenance.* 

Required Reports 

Statutes: Physicians must file reports of all cases 
of occupational diseases.^ 

Special Access Laws 

Regulations: Records are the property of the 
hospital. The institution may restrict the removal 
of the record f.-om its premises subject to the 
intervention of the court. The patient has an 
undeniable right and interest in the contents of the 
record, although he may have to protect this 
interest through recourse to the courts.* 

'r.I.GEN. laws ANN. § 9-3-7(1969). 

'R.l. GEN. LAWS ANN. § 23-5-5 (1969). 

Letter from Justice Joseph R. W'eisberger, Superior Court of 
Rhode Island, to Dr. David L. Starbuck, M.D., Division of 
Epidemiology, Rhode Island State Department of Pubbe Health. 
Sept. 9.1971. 


SOUTH CAROLINA 
Physician-Patient Privilege 

Case Law: In the absence of a statutory privilege, 
the common-law rule that there is no privilege 
prevails in this state.' 

Required Reports 

Statute: Physicians are required to report cases of 
venereal disease^ and other contagious diseases.* 

Special Access Laws: 

Statutes: Records of mental patients are not to be 
disclosed except: 

1 . upon consent of the parent or guardian 

2. upon court order 

3. as necessary as cooperating with Federal agen¬ 
cies in furthering the welfare of the patient or 
his family 

4. as necessary in cooperation with law enforce¬ 
ment agencies 

5. when public safety is involved.* 

Similar statutes govern disclosure of records of 
persons treated for alcoholi'm or drug addiction.* 
Regulations: Hospital records of patients are the 
property of the institution and must not be taken 
from the hospital property except by court order.* 


'Peigler v. Atlantic Coast Line R.R.. 232 S.C 274,101 S.E. 2d 
821 825(1958). 

‘S.C. CODE ANN. § 32-593 (Supp. 1971). 

*S.C. CODE ANN. § 32-552 (Supp. 1971). 

*S.C. CODE ANN. § 32-1022 (Supp. 1971). 

*S.C-CODE ANN. I 32-995.18 (Supp. 1971). 

So. Carolina State Board of Health, Minimum Standards for 
Licenting in South Carolina Hospilalt, §501.4(1968). 


SOUTH DAKOTA 
Physician-Patient Privilege 

Statute: South Dakota recognizes the physician- 
patient privilege which prohibits a physician from 
being examined in a civil action as to information 
acquired in attending the patient whirh was neces¬ 
sary to enable him to pr.'jribe or act for the 
patient without the consent of the patient.* Hos¬ 
pital records of a patient s diagnosis and treatment- 

are considered an extension of the patient’s privi¬ 
lege.* 

Case Law: The Supreme Court of South Dakota 
has held tliat the physician-patient privilege is to be 
liberally construed in favor of the patient.* 

Medical Lien Laws: 

Statutes: The Law in South Dakota provides for 
the inspection of hospital records.* 

Required Reports 

Statutes: South Dakota requires physicians to re¬ 
port cases of venereal disease*, tuberculosis*, and 
child abuse*. Reports of the latter are not con¬ 
sidered privileged communications.* 

Special Access Laws 

Statutes: The legislature has put all hospitals under 
the jurisdiction of the State Department of Health 
and requires them to maintain records.’ The legis¬ 
lature has also prohibited disclosure of information 
received by the Department of Health, except 
through judicial order or as otherwise provided by 
law.* Whether statutes make hospital records 
confidential is unclear. 


*S.D. COMPILED LAWS ANN. § 19-2-3- (1967). 

Memorandum from Assistant Attorney General (o the Secre¬ 
tary of State, at 3 (see appended material to this section). 

*Hor,ue V. Mas-sa. 80 S.D. 319,123 N.W.2d 131 (1963). 

*S.D. COMPILED LAWS ANN. § 44-12-9(1967). 

*SJ). COMPILED LAWS ANN. § 34-23-2 (1967). 

‘S.D. COMPILED LAWS ANN. § 34-22-25 (Supp. 1972). 

*S.D. COMPILED LAWS ANN. § 26-10-10(1967). 

*S.D. COMPILED LAWS .ANN. § 26-10-15 (1967) 

’S.D. COMPILED LAWS ANN. § 34-12-15 (1967). 

*®S.D. COMPILED LAWS ANN. § 34-12-17 (1967). 
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TENNESSEE 

Physician-Patient Privilege 

Statute: A psychiatrist-patient privilege was en¬ 
acted in 1965.' It does not apply in civil or 
criminal cases in which the mental condition of the 
patient b at issue or where the court determines 
that the privilege should be withheld in the interests 
of justice. 

A chapter dealing with voluntary patients in 
mental hospitals provides that records made for the 
purpose of that chapter which directly or indirectly 
identify a pafient or former patient are confiden¬ 
tial. Exceptions are made for (1) consent of 
individual, (2) necessity, and (3) court direc¬ 
tive. Disclosure of information as to the patient’s 
medical condition may be made upon inquiry to the 
patient's family and friends.^ 

Case Law: There is no physician-patient privilege 
in Tennessee. Even if there wer^ one relating to 
evidence at trial, it would have no bearing in a case 
where information was communicated out of court 
to a third party who, in the event of suit, would 
have had access to the report under discovery 
procedures anyway.’ 

Public Record Acts 

Statute: Medical records of patients in state hospi¬ 
tals and medical facilities and records of patients 
receiving state financial assistance are confidential 
and not open to public inspection.^ Information is 
to be disclosed to the public only in compliance 
with a subpoena or court order. 

Special Access Laws 

ReguL-itions: Records are the property oi the 
institution and are confidential.* They must not 
be removed from the institution and must remain 
confidential except by court order. However, ex¬ 
cerpts may be routed to phj-sicians or to institu¬ 
tions for consultation. Medical records are made 
available upon request to representatives of the 
Hospital Licensing Board or the State Department 
of Public Health. 


'TENN. code ANN. S 24-112 (Supp. 1971). 

’TENN. code ANN. § 33-1208 (Supp. 1971). 

’Quarles ». Sutherland. 215 Tenn. 651, 389 S.W.2d 249 (1964). 
^TENN. CODE ANN. $ 15 305 (Supp. 1971). 

’Tennessee Dept, of Pub. Health, .Miiiiinum Standards and 
Regulations for Hospitals § 801.3(1966). 


TEXAS 

Medical Lien Acts 

Statute: Under the Texas hospital lien law, persons 
against whom a claim for compensation for injuries 


has been filed may examine hospital records in 
refeience to the treatment, care and maintenance of 
the injured person.' 

Special Access Laws: 

Case Law: In a 1970 malpractice action, a Texas 
court refused to permit plaintiffs counsel to ex¬ 
amine county medical society records made six 
years after the surgery in question, on the grounds 
it was an attempt to inquire into irrelevant matters 
and to impeach the defendant-physician on col¬ 
lateral matters.’ 

Regulations: Regulations provide that the hospital 
owns the hospital records.’ Although a signed 
authorization is preferred, the hospital may send 
records to ar. other hospital or doctor caring for the 
patient without the patient’s consent, but the 
hospital may be running the risk of a suit for breach 
of a confidential relationship or invasion of pri¬ 
vacy. If there is a court orejer, of course, the 
patient’s consent is not required. If the hospital is 
sued by the patient, the hospital may use the 
records in defense. 

One article of the Texas law provides that 
hospital records of mental patients are confidential 
except in the following situations: 

1 . consent of the individual 

2 . necessity 

3 . court directive 

4 . chief administrator feels that it is the best 
interest of the patient to release the informa¬ 
tion.^ 

Information as to the patient’s current condition 
may be disclosed to the family, relatives ar friends 
of the patient.* 

Records of persons appljing for medical a.ssis- 
tance are confidential,* as are records of any 
hospital committee.’ 


'TEX. REV.STAT. irt. S506i § 4»(1958). 

’Goodnight V. Phillips, 458 S.W.2d 196(1970). 

’Letter enclosing pamphlet from Hal Nelson, Legal Consultant, 
Texas State Department of Health-Texas Hospital Association, 
June 13,1972. 

^TEX. rev. ST at. art. 5547-87 (1958). 

*M. 

‘TEX. rev. civ. ST at. ANN. art. 695j-l (Supp. 1972). 

’TEX. rev. civ. ST at. ANN. art. 4447d (Supp. 1972). 


UTAH 

Physician-Patient Privilege 

Statute: A physician, without the consent of his 
patient, cannot be examined in a civil a:tion as to 
information acquired in attending patient.' 

A psychologist cannot be examined in a civil or 
criminal action as to information acquired in the 
course of his professional services.’ 





MEDICAL MALPRACTICE 


.iO 


Information communicated to a physician in an 
effort to unlawfully procure a narcotic drug is not 
privileged. 

Unprofessional conduct is defined, in part, as 
wiUful betrayal or disclosure of professional secret 
or the violation of a privileged communication 
except as required by law/ 

Required Reports 

Statute: Cases of suspected cliild abuse arc re¬ 
quired to be reported;* privilege does not apply to 
such reporta.* 

Special Access Laws ' 

Statutes: Hospital and physicians records are to be 
made available to any patient’s attorney upon 
written authorization of the patient.’ 

Records of the patients in the state institutions 
are confidential a id shall not be disclosed except as 
the patient or guardian shall consent or a court mav 
direct.* - ’ 




UTAH CODE ANN. 
UTAH CODE ANN. 
UTAH CODE ANN. 
UTAH CODE ANN. 
UTAH CODE ANN. 
UTAH CODE ANN' 
UTAH CODE ANN 
UTAH CODE ANN. 


§ 78-24-8(4) (1953). 

§ 58-25-9(1963). 
f S8-13a.36(1963). 

§ 58-12-36 (Supp. 1971). 
§ 55-16-2 (Supp. 1971). 

§ 55-16-5 (Supp. 1971). 

§ 70-25-25 (Supp. 1971). 
§ 64-740(1968). 


VERMONT 
Required Reports: 

Statutes: Physicians must report cases of venereal 
disease to the (knnmissioner of Health.* Such 
reports arc confidential. Vermont also has various 
provisions requiring physicians, health officers, and 
other prisons to report cases of certain other 
diseases, including comii,unicablc diseases’ and 
tuberculosis.* 

Special Access Laws: 

Regulations: All information as to {lersoiial facts 
and circumstances obtained in connection with the 
administration of the Vermont Sute Health Depart¬ 
ment is confidential and considered privileged com¬ 
munications and is not to be disclosed without the 
consent of the individual concerned.* However, 
the regulation docs not prohibit: 

1 ) a disclosure of confidential information in 
summary, statistical, or otlier form which does not 
identify particular individuals, or 

2 ) disclosure after consent by the Commis¬ 
sioner of such confidential information to other 
agenciM or individuals, public or private, that are 
^oviding needed sen Jccs to individuals. Only such 
information shall be released as is necessary to 


achieve the specific purposes for which the dis¬ 
closure is authorized and after the individual or 
agency receiving such information has agreed to 
safeguard the confidential nature of the released 
information. 


8 § 1093. and 1099 (1968). 

sXl' *'*• 8 § 1001-07 (1968). 

^VT. STAT. ANN. tit. 18 § § 1041. 1048 (Supp. 1971). 

21 IW?""”"* Health, Confidentiality Regulation, March 


VIRGINIA 

Physician-Patient Privilege 

Statute: A physician or psychologist may not 
testify in a civil action without the consent of the 
patient except when the physical or mental condi- 
, tion of the patient is at issue., or court deems 
disclosure necess^ to the proper administration of 
justice. The privilege does not apply to com¬ 
munications in efforts to unlawfully procure nar¬ 
cotic drugs.* 

Case Law: Subpoena duces tecum for medical 
reports should be ordered when physical condition 
of the party is at issue,’ 

Required Reports 

Statutes: (^ses of venereal disease* and com¬ 
municable diseases* are required to be reported. 

Special Access Laws 

Regulations: “Because of the fear of hospital 
personnel and physicians, patiente are normally not 
permitted to see their medical records nor are 
personal representatives allowed to review or copy 
the records, unless litigation is undertaken. 

This poUcy has been developed for the protec¬ 
tion of the patient’s privacy and confidentiality of 
the records, not fear for possible litigation.’’* 


JVA. CODE ANN. § 8-289 (Supp. 1971). 

^ 1963 *’°’**'"®“*’' CilumbrrUo, 204 Va. 11, 129 S.E.2d 31, 33-84 

*VA. CODE ANN. § 32-91 (1964). 

*VA. CODE ANN. § 32-48 (1964). 

Letter from John W. Crews, Assistant Attorney GeneraL 
Commonwealth of VirginU, to Task Force, June 13,1972. 


WASHINGTON 
Physician-Patient Privilege 

Statute: A physician cannot, without patient’s 
consent, be examined in a civil action as to 
information acquired in attending a patient.^ 
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In criminal prosecutions physicians and sur¬ 
geons are protected from testifying as to confes¬ 
sions or information received from any defendant 
by virtue of their profession and character.^ 

Psychologist-client communications enjoy the 
same privilege as attorney-client.* ** 

Case Law: Physician-patient privilege statute is 
applicable to criminal cases by virtue of another 
statute that provides that rules of e idence in civil 
actions apply to criminal prosecutions.^ 

The statute which gives the privilege to physi¬ 
cians in criminal prosecutions has reference to the 
protection of the physician only.* 

Hospital records, insofar as they tend to disclose 
what the physician learned, are protected by privi- 
lege.* 

The privilege is not waived by the institution of 
an action for personal injuries.’ Nor is the privi¬ 
lege waived by plaintiff’s testimony on pre-trial 
deposition as an adverse witness as to the nature 
and extent of the alleged injury.*' ~ 

Whenever it becomes apparent that the plaintiff 
must decide in favor of waiver, waiver should not be 
delayed until the trial itself, but defendant is 
entitled to know in time to take the deposition of 
the physician and prepare to meet his testimony.* 

Required Reports 

Statutes: Washington requires physicians to report 
cases of child abuse*® and makes them immune 
from civil liability for such reports.* * 

Special Access Laws 

Kegulations: Department of Health regulations 
pertaining to medical records are silent as to 
accessibility.* * 


*WASH. REV. CODE ANN. § 5.60.050(1963). 

’wash. rev. code ANN. § 10.52.020 (1961). 

*W ASH. REV. CODE ANN. § 18.83.110 (Supp. 1971). 

*St*te V. Miller, 105 Wash. 475, 178 P. 459, 460 (1919);Stale 
». Sullivan, 160 Wash. Dec. 216. 373 P.2d 474, 479 (1962). Other 
states have interpreted the same two statutes to mean tliat the 
privilrui; is not applirable in criminal cases. 

*178 P. at 460. 

*Toole V. Franklin Investment (^., 158 Wash. 696, 291 P.2d 
1101,1102(1962). 

’Bond V. Independent Order of Foresters, 69 Wash. 879, 421 
P.2d 351, 353(1966). 

*421 P.2d at 354. 

’Phipps V Sasser, 74 ,Wash.2d 439, 445 P.2d 624, 628 29 
(I960). 

'®WASH. REV. CODE ANN. § 26.44.030 (Supp. 1971). 

**WASH. REV. CODE ANN. S 26.44.060 (Supp. 1971). 

’’wash. ADMIN. CODE § 248 18-440 (Supp. 1971). 


WEST VIRGINIA 

Physician-Patient Privilege 

Statute: Physician is incompetent to testify with¬ 
out patient's consent concerning any communica¬ 
tions made to him by his patient which were 
necessary to enable him to prescribe and act for the 
patient* 

Public Record Acts 

Statute: When a.state record is required by law to 
be treated in a confidential manner, its confidential 
nature shall be protected.* , 

Required Reports 

Statute: Ciases of venereal dbease (without 
names)*, communicable disease* and tuberculosis* 
are required to be reported. 

Special Access Laws- 

Regulations: State regulations governing hospital 
records are silent as to accessibility.* 


*W.VA. CODE ANN. § 50^-10(1966). 

*W. VA. CODE ANN. § 5-8-13 (1971). 

*W. VA. CODE ANN. § 16-4-6(1966). 

*W. VA. CODE ANN. § 16-2A.5 (1966). 

*W.VA. CODE ANN. § 26-5A-4 (1971). 

*State Department of Health, West Virginia Regulations ai.J 
Law for Licensing / ^spitals § 601.3 (1969). 


WISCONSIN 

Physician-Patient Privilege 

Statutes: The Wisconsin physician-patient privilege 
bars a physician from disclosing any information 
necessary to enable him to serve a patient w hich he 
may have acquired in attending the patient in a 
professional character. It is inapplicable, infer a/io, 
in all actions against a physiciait for malpractice; 
with the express consent of the patient, or if 
deceased, his personal representative or the benefici¬ 
ary of his insurance policy.* 

Case Law: The Wisconsin Supreme Court has held 
that the statute disqualifying a physician from 
testif)ing to privileged matters is to be strictly 
construed.* 

Recently, the same court narrowed the type of 
records that may be withheld on a claim of 
privilege, holding that the party claiming the privi¬ 
lege should not be the sole judge of what evidence is 
relevant.* 

An Attorney Genera! opinion stated that the 
privilege statute is for the benefit of the patient and 
may ^ waived only as provided. Also, after the 
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death of a patient, only thr pri\ileged parts of the 
records may not be released/ 

Public Record Acts 

Statutes; The Wisconsin Public Record Statute* 
does not exclude hospital records, bringing up the 
question of whether public hospiuls’ records are 
subject to inspection. 

Medical Lien Acts 

Statutes: The Wisconsin hospital lien law does not 
provide for the inspection of hospital records.* 

Required Reports 

Statutes: W'isconsin law requires physicians to re¬ 
port venereal disease,’ tuberculosis,® and child 
abuse.* As in most other states, child abuse 
reports are not privileged communications.** 

Special Access Laws-- 

Statutes: A Wisconsin Statute provides that a 
court may order the plaintiff in a personal injury or 
malpractice suit to give to the defendant or any 
physician named in the order, an inspection of 
x-rays and hospital records concerning the injuries 
for which damages are claimed.* * 

The statute also requires anyone having custody 
of medical records or the like to permit a person 
authorized by the patient or, if deceased, his 
personal rcprescnUtive or the beneficiary of a life 
insurance policy, to inspect and copy the re¬ 
cords, Refusal to comply can subject the person 
refusing access to a!! reasor^able and necessary costs 
of obtaining the copies and inspection plus not 
more than S50 in attorney's fees. The statute is 
not applicable to state or county mental hospitals. 
Case Law: The Wisconsin Supreme Court has held 
that whtre a prior nervous condition was in 
question in the suit, an order for inspection of the 
records of prior psychiatric treatment must be 
issued. * 

Recently the same court held that the refusal of 
a record custodian to permit inspection on presenta¬ 
tion of an authorization signed by the beneficiaiy 
of a deceased patient s life insurance pobey would 
not make the hospital and the librarian liable where 
there was no indication on the authorization that 
the signer was the beneficiar}- or the personal 
representative of tlic deceased patient.*^ 


* WIS. STAT. ANN. § 885.21 (1957). 

Leusink v. O'Donnell, el al., 255 Wit. 627. 39 N.W 2d 675 
(1949). 


Wilkins V. Durand, 47 Wis.2d 527,177 N.W.2d 892 (19701 
*1928 WIS. OP. ATT’Y GEN. 385. 

*W1S. STAT. ANN. § 16.80(1957). 

‘WIS. STAT. ANN. § 239.80 (Supp. 1972). 

’WIS. STAT. ANN. § 143.07(1957). 

*WIS. ST.4T. ANN. § 143.0&{1957). 

’WIS. STAT. ANN. § 48.981 (Supp. 1972). 

*‘’WTS. STAT. ANN. § 805.21(0(1957). 

WIS. STAT. ANN. § 269.57(2) (a) (2) (Supp. 1972). 

I ’ WIS. STAT. ANN. § 269.57(4) (Supp. 1972). 
j^Thompsen v. Roberts, 269 Wis. 472, 69 N.W.2d 482 (1955). 
Fanshaw v. Medical Protective Ass’n, 52 Wis.2d 834. 190 
N.W.2d 155(1971). 


WYOMING 

Physician-Patient Privilege 

Statute. A physician may not testify concerning a 
communication made to him by-his patient without 
the patients consent; if the patient voluntarily 
testifies, the patient immediately waives the privi¬ 
lege as to the sutiject matter he addressed.* 

Communications with psychologists are also 
privileged.® 

Case Law: Physicians may not testify if their 
patient is not a party and is not present to object.* 

Public Record Acts 

Statute: The right to public inspection is denied 
for medical, psychological or social data on indivi¬ 
dual persons.* 

Required Reports 

Statute: Reports are required for suspected cases 
of child abuse* to which the privilege does not 
apply*; and for cases of venereal disease and 
communicable diseases.® 

Special Access Laws 

Regulations: Hospital and medical regulations are 
confidential except insofar as guardian or parent 
consents to release or a court orders disclosure.* 


'WYO.STAT. ANN. § 1-139(1) (1959). 

‘WYO. STAT. ANN. § 33-343.4 (Supp. 1971). 

Peters v. Campbell, 80 W yo. 492, 345 P.2d 234 (19591 
WYO.STAT. ANN. § 9-692.3(dXi)(Supp. 1971). 

WTO. STAT. ANN. § 14-28.8 (Supp. 1971). 

WTO. STAT. ANN. $ 11-28.12 (Supn. 1971). 

WYO. STAT. ANN. § 35-177 (Supp. 1971). 

JWYO. STAT. ANN. § 35-172 (Supp. 1971). 
letter (ruin Wm. L. Kallal, Assistant Attorney General 

Wyoming, to the Task Force, June 15,1972. 
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Appendix 

GRAPHIC DISPLAY OF THE RESULTS OF STATE-BY-STATE STUDY 



Phjrsician-Patient 


Hospital 

Required 

Authorized 

SUte 

Privilege 

Record Acts 

Lien Laws 

Reports 

Disclosure 

ALAB.\MA 

X 



X 

X 

ALASKA 

X 

X 



X 

ARKANSAS 

X 

X 



X 

ARIZONA 

X 

X 



X 

CALIFORNIA 

X 

X 


X 

X 

COLORADO 

X 

X 

X 

X 

X 

CONNECTICUT 

X 

X 


X 

X 

DELAWARE 

X 



X 

X 

DISTRICT OF COLUMBIA 

X 


X 


X 

FLORIDA 

X 

X 



X 

GEORGIA 

X 

X 


X 

X 

HAWAU 

X 



X 

X 

IDAHO _ 

X 



X 

x_ 

nxiNois 

X 


X 

X 

X 

INDIANA 

X 

X 

X 

X 

X 

IOWA 

X 

X 

X 

X 


KANSAS 

X 



X 

X 

KENTUCKY 

X 




X 

LOUISIANA 

X 

X 



X 

MAINE 

X 


X 


X 

MARYLAND 

X 

X 

X 



MASSACHUSETTS 

X 


X 

X 

X 

MICHIGAN 

X 



X 

X 

MINNESOTA 

X 



X 


MISSISSIPPI 

x‘ 



X 

X 

MISSOURI 

X 




X 

MONTANA 

X 



X 

X 

NEBRASKA 

X 

X 


X 


NEVADA 

X 

X 

X 

X 

X 

NEW HAMPSHIRE 

X 



X 

X 

NEW JERSEY 

X 

X 

X 



NEW MEXICO 

X 

X 


X 

X 

NEW YORK 

X 



X 

X 

NORTH CAROLINA 

X 

X 


X 

X 

NORTH DAKOTA 

X 

X 

X 

X 

X 

OHIO 

X 

X 


X 

X 

OKLAHOMA 

X 

X 


X 

X 

OREGON 

X 


X 

X 

X 

PENNSYLVANIA 

X 



X 

X 

RHODE ISLAND 



X 

X 

X 

SOUTH CAROLINA 

X 



X 

X 

SOUTH DAKOTA 

X 

X 

X 

X 

X 

TENNESSEE 

X 

X 



X 

TEXAS 



X 


X 

UTAH 

X 



X 

X 

VERMONT 




X 

X 

VIRGINIA 

X 



X 

X 

WASHINGTON 

X 




X 

WF^ VIRGINIA 

X 

X 


X 

X 

WISCONSIN 

X 

X 

X 


X 

WYOMING 

X 

X 


X 

X 
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Dangerousness in criminal offenders car be reliably diagnosed 
and effectively treated with a recidivism rate of 6.1 per cent We 

define dangerousness as a potential for inflicting serious bodily 
harm on another. ' 

Thu u a report of a ten year study involving 592 male convict¬ 
ed offenders. Most of ttie crimes that brought these offenders to 
our notice were sex off uses. Several were compounded by ex¬ 
treme violence including murder, manslaughter, assault with 
intent to kill, and assault with a dangerous weapon. The staffs 
initial diagnosis indicated that 3(H of these persons were not 
dangerom. and they were released into the community after 
completing their sentences. Twenty-six (8.6 per cent) subse¬ 
quently committed serious assaultive (dangerous) crimes. 

The courts concurred in our diagnosis of dangerous in 226 
c^es and committed these offenders to our special "treatment- 
facility for an indeterminate period of one day to life. Following 
treatment for an average period of forty-three months, eighty- 
wo patents were discharged on recommendation of the clinical 
staff. Of these, five (6.1 per cent) subsequently committed serious 
assaultive crimes, including one murder. 

Forty-nine of the originally committed patients were released 
by court order against the actvice of the clinical staff. Of these 
snenteen (31.7 per cent) subsequently committed serious assaul¬ 
tive crimes, including two murders. 
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Cntma of dangerousness and guidelines for its prediction 
lUCTf elaborated No tests or psychiatric examinations can depend¬ 
ably predict a probability of dangerous behavior in the absence 
of an actual history of a seriously violent assault on another 
person. The potential for dangerous behavior is relative and 
covers a wide spectrum, from the mildly dangerous to the ex¬ 
tremely dangerous. We postulate th :t those elements of the 
pmonahty which cause dangerous behavior are common to all 
Classes of assaultive behavior and that there is no basic difference 
between the man who kills to rape and the one who kills to rob. 

Treatment is primarily psychiatric. We considerclaihs'fhr the~~ 
efficacy of pharmacological and physiological measures to be 
unproven and even specious. Treatment involves individualiza- 
tton and social nation: the identification and dissipation of an- 
tisoctal predatory elements of the personality and the mobiliza¬ 
tion and reinforcement of socially conformative elements of the 
personality. ■' 


I^ANGEROUSNESS as an attribute of 
” human personality has long 
been a subject of concern to the law 
and of even morp concern tr the com¬ 
munity This is a report t - ;en- 
year <■ ijjerience in the diagnostic 
identification and treatment of the 
dangerous offender. 

We define dangerousness as a po¬ 
tential for inflicting serious bodily 
harm on another. Failure to recognize 
Ais potential may result in tragedy; 
its erroneous imputation may result 
in unjust deprivation of liberty. Its 
exact determination is relevant to 
sentencing practices, to involuntary 
cental hospitalization, and to other 
dispositions following conviction; it is 
also germane to the issue of preven¬ 
tive detention. 

D^s psychiatry have the expertise 
to distinguish between those persons 
who are safe to be at large and those 
who are not? The traditional litera¬ 
ture of psychiatry is strangely silent 
on this subject. Morris has reflected 
“on the sparse contribution that psy- 
chiatiyr has made to the problem of 
defining and treating the disturbed 


and dangerous criminal."! Psychia¬ 
try's disciplines should provide more 
than average competence for predict¬ 
ing human behavior. 

7he need for reliable identifica¬ 
tion of the dangerous offender is ob¬ 
vious. TTie President's Commission on 
Ijw Enforcement and Administra¬ 
tion of Justice has recognized "the 
necessity for identifying those danger¬ 
ous or habitual offenders who pose a 
serious threat to the community's 
safety.”* Wolfgang and Ferracuti de¬ 
scribe and define the existence of a 
subculture of violence.* In his pref¬ 
ace to both editions of the Model 
Sentencing Act. Murrah states that 
prolonged incarceration is necessary 
for certain individuals whose behav- 


1. Norval Morns, “Psychiatry and the 
Dangerous Criminal," Southern Californit 
Law Review, vot. <1. ia68. pp. 5S5-S6. 

*• President's Commission on Law Enforce- 
mem and Administration of Justice. The 
Challenge of Crime in a Free Society (Wasfi- 
ington, D.C: U.S. Government Printing 
Office. 1967), p. JOT. 

S. Marvin E. Wolfgang and Franco Fei- 
racuti. The Subculture of Violence (London* 
Tavistock Publications, 1967). 
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ior patterns and personality make 
them highly dangerous to society" in 
order to protect society from their 
“premature release.”^ Commenting on 
traditional sentencing practices, Rec¬ 
tor asserted that “the long sentences 
under such systems fail to protect the 
public because they arc too impr?- 
ciscly imposed, without knowledge of 
whether the really dangerous offend¬ 
ers arc the ones receiving the long 
terms."* 

The Model Penal Code of the 
American Law Institute authorizes 
lengthy imprisonment in cases where 
“the defendant is a dangerous, men¬ 
tally abnormal person whose commit¬ 
ment for an extended term is neces¬ 
sary for the protection of the pub¬ 
lic”® The interpretation of this state¬ 
ment may raise some questions: Is 
there a difference between “a danger¬ 
ous, mentally abnormal person" and 
a dangerous normal one? Or does the 
phrase “mentally abnormal” imply 
that any dangerous pierson is abnor¬ 
mal? In the former case, “commit¬ 
ment for an extended term” would 
require that the person be dangerous 
and' also mentally abnormal. And 
what disposition is recommended for 
the dangerous normal pieriOn? 

The first edition of tb^: Council of 
Judges’ Model S»*ntenciiig Act defines 
the dangerous ?nder a^ one who 
(a) has “inflicic.! or attempted to 
inflict serious bodily harm . . . and 
... is suffering from a severe person¬ 
ality disorder indicating a propensity 
toward criminal activity" or (b) has 

4. Alfred P. Murrah, "Preface to Model 
Sentencing Act" [1st ed.). Crime and Delin¬ 
quency, October 1963, p. 340; 2nd ed., supra. 
P.33S. 

5. Milton C. ector, "A Revolutionary 
Revision of American Penal Law," Crime and 
Delinquency, October 1963, p. 337. 

6. American law Institute, Model Penal 
Code §7.03 (3), 


been convicted of "a crime which 
seriously endangered the life or safety 
of another, has been previously con¬ 
victed of one or more felonies not 
related to the instant crime as a single 
criminal episode, and the court finds 
that he is suffering from a severe per¬ 
sonality disorder indicating a propen¬ 
sity toward criminal activity."^ Ques¬ 
tions may be raised about this defini¬ 
tion. Do^ it exclude persons who 
have “inflicted or attempted to inflict 
serious bodily harm" or have “seri¬ 
ously endangered the life or safety "of 
another" but are not "suffering from 
a severe personality disorder indicat¬ 
ing a propensity toward criminal ac¬ 
tivity”? 

Medicolegal Philosophy 

Not all persons who inflict serious 
bodily harm on others do so again. 
The task is to distinguish between 
those who will and those who won’t. 
In 1970 the District of Columbia en¬ 
acted legislation that provides for 
pretrial detention of “a person 
charged with a dangerous crime if 
the government certifies . . . there is 
no condition or combination of con¬ 
ditions which will reasonably assure 
the safety of the community.”* The 

7. Council of Judges, National Council on 
Crime and Delinquency, Model Sentencing 
Act, 1963, § 5 (a) and (b). The corresponding 
provision in the revised edition is § 5, sub¬ 
divisions I (a). 1 (b), and I (c). 

8. District of Columbia Court Reform Act, 

Pub. L. No. 91 358. ch. 13. §§ 22-1322 (J“ly 
29, 1970). The Act dehnes "dangerous 

crime" as follows: "(a) Taking or attempting 
to take property from another by force or 
threat of force, (b) unlawfully entering oi 
attempting to enter any premises adapted for 
overnight accommodation of persons or for 
carrying on business with the intent to commit 
an offense therein, (c) arson or attempted 
arson of any premises adaptable for overnight 
accommodation of persons for carrying on 
business, (d) forcible rape, or assault with 
intent to commit forr .e tape, or (e) un¬ 
lawful sale or d'itri'ui..ion of a narcotic or 
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Justice Department has stated its in¬ 
tention to extend such pretrial deten¬ 
tion throughout all federal jurisdic¬ 
tions.® 

Dangerous person legislation, 
whether it governs sentencing prac¬ 
tices, preventive detention, release 
from incarceration, or civil commit¬ 
ment, is based on society's right and 
power to protect itself. When legisla¬ 
tion calls on psychiatry to assist the 
law in determining whether an indi¬ 
vidual is dangerous, it may be broadly 
construed as based on preventive 
m^icine. Because of his malignant 
potential, the dangerous offender is 
considered a menace to the health 

dcpresjani or itimulani drug (as defined by 
an Act of Congress) if the offense is punisha¬ 
ble by imprisonment for more then one 
year." The law also applies under special 
circumstances to "a person charged with a 
crime of violence." "The term 'crime of 
violence' means murder; forcible rape; carnal 
knowledge of a female under th? age of 
‘'•xt'sn: taking or attempting to take immor¬ 
al, improper, or indecent liberties with a 
child under the age of sixteen years; may¬ 
hem; kidnapping; robbery; burglary; volun¬ 
tary manslaughter: extortion or blackmail 
accompanied by threa's of violence; arson; 
assault with intent to commit any of the 
foregoing offenses as defiood ty any Act of 
Congress or any state law if the offense is 
punishable by imprisonment for more than 
one year." 

Some of these designated offenses clearly 
fall under the headings of Irath "dangerous" 
and "violence," which serves to doubly insure 
their application to a particular person. The 
inclusion of the crime of unlawful sale or 
distribution of a depressant or stimulant 
drug in the same category with such crimes 
as rape, arson, and robbery emphasizes the 
dragnet nature of this legislation. One may 
question the juxtaposition of "carnal knowl¬ 
edge of a female under the age of sixteen" 
and "taking or attempting to take immoral, 
improper, or indecent liberties with a child 
under the age of sixteen years" (without any 
allegation of the use of force or threats) with 
such violent crimes as murder, forcible rape, 
mayhem, kidnapping, voluntary manslaugh¬ 
ter, etc. 

9. New York Times, May 15. 1971, p. 1. 

u 


and well-being of prospective victims. 
Accordingly, he is isolated from soci¬ 
ety by imprisonment or hospitaliza¬ 
tion until he <s considered to be no 
longer dangerous. Implicit in all such 
progr?-ns is the responsibility for 
treating the offender—a responsibility 
which, regrettably, is honored more 
in the breach than in the observance. 
The ultimate objective is to modify 
the offender's dangerous potential to 
insure that he will not repeat his 
offense.*" All communities have wit¬ 
nessed the tragic repetition of 
vicious and even murderous offenses 
by men who have been released from 
prison after serving long sentences 
for identical or similar crimes. 

A xording to virtually all danger¬ 
ous-person legislation, an individual 
cannot be legally identified as danger¬ 
ous until psychiatry has diagnosed 
him as such. The ALI Code states: 

The Court shall not make such a 
finding unless the defendant has been 
subjected to a psychiatric examination 
resulting in the conclusions that his men¬ 
tal condition is gravely abnormal; that his 
criminal conduct has been characterized 
by a pattern of repetitive or compulsive 
behavior or by persistent aggressive be 
havior with heedless indifference to conse¬ 
quences; and that such condition makes 
him a serious danger to others.** 

The Model Sentencing Act states that 
the convicted offender "shall be te- 
manded to a diagnostic facility when¬ 
ever, in the opinion of the couit. 
there is reason to believe he falls 
within the category" of dangerous 
offt-.-ders.** A footnote states that the 


10. Harry L. Kozol, Murray l. Cohen, and 
Ralph F. Garofalo, "11 Del nquenie Sessuatr 
Pericoloso in Senso Criminale," Quor/erh 
Journal of Clinical Criminologyi (Roniel. 
April-June 1966, p. 179. 

11. Model Penal Code fl.OHi). 

12. Mode! Sentencing Act (Isi ed., 196S),tifi- 
(The corresponding provision in the serond 
edition is § 5, sub. 1, second paragraph. 
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diagnostic facility should be “staffed 
by full-time psychiatric and other 
necessary personnel."** 

More thin half the jurisdictions in 
the United States have laws relating 
to dangerous criminal behavior. 
About twenty jurisdictions, including 
Massachusetts, which is the focus of 
this siudy, restrict the designation 
"dangerous” to sex offenders. Several 
states—notably Connecticut, Mary¬ 
land,** Minnesota,** and Ohio,*^— 
have dangerous person statutes that 
apply to the perpetrator of any crime 
by designating as psychologically ab¬ 
normal any offender who is danger¬ 
ous or constitutes an “actual danger 
to scKiety” or is a “menace"** to the 
safety of others. Restricting the desig¬ 
nation “dangerous” to sex offenders 
probably reflects society's special sen¬ 
sitivity to and fascination with all 
th.ngs sexual. Guttmacher found it 
“far sounder p^-chiatrically to in¬ 
clude the really serious sex offenders 
among the general group of danger¬ 
ous offenders than to isolate them in a 
separate category ... for the disposi¬ 
tion and treatment of the dangerous 
sex offender need not differ radically 
from that of the more general 
group."** McGarry and Cotton have 
noted-that “if such programs for the 
sexually dangerous are justified, it 
makes no sense to exclude the repeti¬ 
tively aggressive dangerous offender 
without sexual overtones.”** Surely 

IS. Ibid. 

M. Conn. Gen. Stat. § 17 239 (1958). 

15. Md. Code Ann. §31B-5 (1957). 

16. Minn. Scat. §526.09 ('.957). 

17. Ohio Rev. Code Ann. § 2937.24(B) 
(Baldwin 1958). 

18. Supra note 14; lupra note 17; Wash. 
Rev. Cod. §71.06.010 (1958). 

19. Manfred S. Guiimacher, "Dangerous 
Offenders," Crime and Delinquency. October 
1963, p. 383. 

20. A. Louis McGarry and Raymond D. 
Cotton, "A Study in Civil Conimiimeni: The 
Massachusetts Sexually Dangerous Act," Har- 


the perpetrators of sadistically atro¬ 
cious robberies and other crimes of 
personal violence may be as danger¬ 
ous to the health and lives of their 
victims as any sex offenders. It is our 
hypothesis that there is no difference 
between the person who kills to rob 
and the person who kills to rape. 

Futility of Sentencing Practices 

The Massachusetts statute relating 
to sexually dangerous persons** was 
enacted following the. heinouS murdeT 
of two small brothers by a man who 
had been released from prison oniy a 
few weeks earlier, having served p.irt 
of a ten-year sentence for a nearly 
fatal sex assault on a young hoy. Fol¬ 
lowing are the facts and background 
of that case: 

On October 9, 1950, fourteen-year- 
old Raymond Ohlsen intercepted two 
twelve-year-old boys who were hiking 
through an isolated section of a pub¬ 
lic park. He had removed the chain 
from his bicycle and pretended that it 
was broken. He asked one of the boys 
to go off to a distant service station to 
borrow a wrench. Threatening the re¬ 
maining boy, Ohlsen forced him to 
take off his clothes and submit to 
some perverse sexual r 'ations. When 
the youngster resisted, he clubbed 
him into unconsciousness, turned him 
over, and, auer sodomizing the boy, 
tried to strangle him by twisting the 
bicycle chain around his neck. Frus¬ 
trated in this by the rigidity of the 
chain, Ohlsen took the hunting knife 
that his unconscious victim was carry¬ 
ing, straddled the boy's prone body, 
and flipped the knife through the 
back of his chest three times, uenetrat- 

vard Journal on Legislation, vol. 6. 1969, p. 
298. 

21. Mass. Gen. Laws Ann. ch. :23A (1958); 
Mass. Gen Laws Ann. amends, ch. 12SA. § 2 
(1959). ch. 12SA, § 9 (I960), ch. I28A. § 9 
(1966). 
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ing the lungs and barely missing the 
heart. Then he fled. Fortunately the 
youngster survived. 

Ohlsen was arrested and committed 
for psychiatric examination. The di¬ 
agnosis was "wiiiiout psychosis; psy¬ 
chopathic personality with asocial 
and amoral trends." Tlie psychiatiists 
had equated committable mental ill¬ 
ness with psychosis, and mental hos¬ 
pitalization was not recommended. 
Ohlsen was tried and convicted of 
assault with intent to kill and open 
and gross lewdness. On March 2, 
1951, he was sentenced to serve ten 
years in prison, the maximum under 
the law. In prison he was generally 
well-behaved and considered to be a 
"good inmate." Parole was denied in ^ 
1956 when a psychiatrist predicted 
that he would commit another serious 
crime. None of the involved authori¬ 
ties saw fit to invoke the provisions of 
the new mental health law that was 
enacted on August 4, 1955. This law 
redefined committable mental illness 
to include "character disorder which 
renders [a person] so deficient in 
judgment or emotional control that 
he is in danger of causing physical 
harm to himself or tq others... ."** 
Ohlsen could have been committed to 
a mental hospital for an indetermi¬ 
nate period at any time between the 
date of enactment of this new law and 
his release on June 7, 1957. 

Exactly seven weeks after his re¬ 
lease, Ohlsen intercepted two little 
brothers, aged ten and twelve, in a 
public park. He stabbed them and 
burned their bodies. Then nearly 
twenty-one years old, Ohlsen was 
charged with murder but has never 
been tried. Following arraignment he 
was again committed to a state hospi- 

22. Mass. Gen. Ijws Ann. ch. 123, § 1 
(1955); Harry I_ Korol, "The Psyrhopath 
before the Law," Nfw England Journal of 
Medicine, March 1959, pp. 637-44. 


tal for diagnostic study. This time he 
was described as a "sadistic psycho¬ 
path": the diagnosis was "schizoid per¬ 
sonality with asocial and amoral 
trends." He was found to be "mental¬ 
ly ill by reason of deficient judgment 
and emotional control and in danger 
of doing harm to others." The same 
diagnosis would earlier have pre¬ 
vented his release and return to the 
community. Considered incomjjeieni 
to stand trial, he was committed to 
the special state hospital for the crim¬ 
inally mentally ill until such time as 
he might be mentally comjaetent to 
stand trial. He was subseq ently diag¬ 
nosed as "schizophrenic reaction, 
paranoid." His psychiatric condition 
has not improved and, if anything, 
has deteriorated. He remains incom¬ 
petent to stand trial, and it is unlikely 
that he will ever be brought to trial. 

This case tragically demonstrated 
the futility of conventional sentenc¬ 
ing practices in dealing with patho¬ 
logically dangerous persons. From the 
beginning there was little doubt in 
anyone's mind that Ohlsen was psv 
chonathically dangerous. He could 
have been detained in a mental hos¬ 
pital until he was considered to be no 
longer dangerous; he could not be 
detained in prison beyond the expira¬ 
tion of his sentence. 

Legislation 

In shocked reaction to these crin’'> 
the Massachusetts legislature proi / • 
ly enacted a new law designed to pie- 
vent such tragedies. Attempts to im¬ 
plement this new law failed, and 
several dangerous sex offenders weie 
set loose. The present law. enacted in 
1958, provides for indefinite deten¬ 
tion and treatment of dangerous sex 
offenders.** It created a new quasi- 
medical entity, "sexually dangerous 

23. Supra note 21. 
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person," and gave psychiairy the re- 
sjxjnsibiliiy for the diagnosis and 
treatment of such persons. Thus the 
law tacitly took notice of the menace 
to public safety posed by certain per¬ 
sons "whose misconduct in sexual 
matters indicates a general lack of 
powers to control . . . sexual im¬ 
pulses . . . and who as a result [are] 
likely to attack or otherwise inflict 
injury on the objects of [their] uncon¬ 
trolled or uncontrollable desires.”*< 

In 1959 the Center for the Care and 
Treatment of Dangerous Persons was 
established to provide for the admin- 
istiative and clinical implementation 
of this law. Criminal conviction is a 
prerequisite to application of the law. 
Generally the conviction is for a sex 
crime, but sentence to any detention 
facility for any type of crime subjects 
the offender to the scrutiny and au¬ 
thority of this law. A history of past 
sex offenses may very well bring the 
jxrson under diagnostic observation. 

Persons convicted of a sex offense 
may be referred to the Center for 
diagnostic study either before or after 
sentencing. The law provides indeter¬ 
minate commitment for those who 
are diagnosed as "sexually danger¬ 
ous ' and so adjudicated in a civil 
hearing; it requires "treatment" for 
each patient regardless of his psychia¬ 
tric status, personality structure, or 
intellectual resources; and it provides 
for release on parole and judicial re¬ 
view and intervention. It is “unique 
in the history of criminology because 
it specifically delegates primary au¬ 
thority and responsibility to psychia¬ 
try rather than to penology. Only 
time will tell whether or not psychia¬ 
try will do any better or for that mat¬ 
ter any worse than pcnology."25 

24. Mass. Gen. Ijws Ann. ch. I2SA S I 
(1958). * 

?5. Harry L. Korol, "The Medico-I.cgal 
Problem of Sexually Dangerous Persons," 


The magnitude of the burden as¬ 
sumed by the Center in attempting to 
implement this new law is not diffi¬ 
cult to appreciate. We had neither 
precepts nor precedents to guide us. 
The literature of psychiatry was vir¬ 
tually silent on the subject. 

Case Material 

Our case material consists of 592 
male convicted offenders who were 
remanded to our facility for diagnos¬ 
tic study. Psychiatrists assigned by the 
.Massachusetts Department of Mental 
Health selected them after screening 
more than two thousand inmates. 
Most had been conv'icted of sex offens¬ 
es. None of the convictions was for 
patently nondangerous offenses such 
as voyeurism, exhibitionism, or fe¬ 
tishism, although such behavior had 
been a complicating factor in some 
rases. In several cases the offenses had 
been compounded by extreme vio¬ 
lence: eight by murder, two by man¬ 
slaughter, five by assault with intent 
to murder, and twenty-eight by as¬ 
sault with a dangerous weapon. Com¬ 
mon to more than half of the 592 
cases was the use of force, violence, or 
threats. Sixty-seven per cent (395 of 
the 592 offenders) were transferred 
from correctional institutions where 
they were already serving sentences. 
Because of legal technicalities, thirty- 
one of these persons were returned to 
prison to serve extremely long sen¬ 
tences. The remaining 197 (33 per 
cent) were referred to the Center di¬ 
rectly after conviction but before 
being sentenced. 

On the basis of our initial diagnos¬ 
tic studies, we concluded that 304 of 
these persons were not dangerous. 
Most of them were given prison senten¬ 
ces or were returned to the correction- 

Acta Medecinar Lrgalis et Socialit, April- 
June I96S, p. 126. 


O 
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al institutions where they had begun to 
serve their sentences. Eventually all 
were released. 

We made a diagnosis of dangerous 
on 257 patients: on thirty-one of 
them the courts failed to concur and 
these individuals were ultimately re¬ 
leased back into the community. The 
courts concurred in our diagnosis of 
dangerous in 226 cases and committed 
these offenders to the Center for a 
period of day-to-life. After varying 
periods of treatment, one hundred 
patients were released, eighty-two on 
our recommendation and eighteen 
against our advice. In all, forty-nine 
patients were released by the courts 
against our advice: thirty-one by re¬ 
jection of our diagnoses at the time of 
initial study, and eighteen after a 
period of treatment. 

Our patients’ most recent convic¬ 
tion; included 524 sexual offenses and 
78 nonsexual offenses. 

The discrepancy between the total 
number of patients referred for diag¬ 
nostic study (592) and the total num¬ 
ber of sexual offenses (524) is ex¬ 
plained by the following consider¬ 
ations: Some of the prosecuting au¬ 
thorities dismissed the charges for sex 
offenses when the gravity of the asso¬ 
ciated crimes suggested the virtual 
certainty of long imprisonment, 
which would presumably satisfy the 


ends of justice. In nine such cases the 
crimes ranged from kidnapping to 
murder. We also studied fifty-nine pa¬ 
tients most of whom had prior con¬ 
victions for sex offenses but all of 
whose most recent convictions were 
for nonsexual offenses. Several pa¬ 
tients who were charged with a sex 
offense and another offense were the 
subjects of deals between their coun¬ 
sel and the prosecutors, in which the 
sex charges were dropped in consider¬ 
ation of a plea of guilty to the other 
charges. This did not prevent their 
later reference to the Center for diag¬ 
nostic study. 

Our patients chose mostly young 
victims. This is typical in sex crime, 
but the proportion may raise some 
questions about the validity and gen¬ 
erality of our hypothesis that the es¬ 
sential elements of dangerous behavi¬ 
or are identical for all crimes. On the 
other hand, our sample of criminality 
may serve to confirm our hyjxtthesis: 
the person who would assault a rela¬ 
tively helpless victim—a child gener¬ 
ally invites feelings of protectiveness- 
must have an extremely strong urge 
to do violence. 

The Dangerous Person 

Diagnosis is our most difficult prob¬ 
lem. What is a dangerous person? No 
such entity exists in the nosology of 


Tabus 1 

Major Offenses Committed bt 


Sexual Offenses 


Nonsexual Offenses 


Indecent assault and battery 

163 

Assault with dangerous weapon 

Rape 

80 

Assault and battery 

Attempted rape 

74 

Kidnapping 

Carnal abuse 

49 

Murder 

Open and gross lewdness 

39 

Assault with intent to kill 

Sodomy 

29 

Robbery 

Incest 

28 

Breaking and entering 

Other unnatural acta 

62 

Manslaughter 

Burglary 

Total 

524 

Total 
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psychiatry. Accordingly, it devolved 
upon us to create and develop our 
own criteria and methods for imple¬ 
menting them. VVe examined the lan¬ 
guage of the Massachusetts statute 
and the probable intent of the legisla¬ 
ture in the light of the tragic case 
which had led to enactment of the 
law. 

We hypothesize that those elements 
of the personality that are responsible 
for violent sexual assaults are com¬ 
mon to all violent assaultive behavi¬ 
or. The generality of our criteria and 
the validity of our hypothesis should 
be tested by application to a group of 
persons who have been convicted of 
nonsexual violent crimes such as 
murder, assault with intent to kill, 
mayhem, robbery by force, etc. Our 
criteria should be further controlled 
by application to a matched group of 
persons who have no history of dan¬ 
gerous behavior. 

We conceive the dangerous pterson 
as one who has actually inflicted or 
attempted to inflict serious physical 
injury on another person; harbors an¬ 
ger, hostility, and resentment: enjoys 
witnessing or inflicting suffering; 
lacks altruistic and compassionate 
concern for others; sees himself as a 
victim rather than as an aggressor; 
lesents or rejects authority; is primar¬ 
ily concerned with his own satisfac¬ 
tion and with the relief of his ovvn 
discomfort; is intolerant of frustration* 
or delay of satisfaction; lacks control 
of his own impulses; has immature 
attitudes toward social responsibility; 
lacks insight into his own psychologi¬ 
cal structure: and distorts his percep¬ 
tion of reality in accoidance with his 
own wishes and needs. 

The essence of dangerousness ap¬ 
pears to be a paucity of feeling- 
concern for others. The offender is 
generally unaware that his behavior 
inflicts suffering on others. Tfie po¬ 


tential for injuring another is com- 
piounded when this lack of concern is 
coupled with anger. These elements, 
anger and a paucity of feeling- 
concern for others, may be of remote 
or recent origin, they may be global 
or selective, and, in many patients, 
they can be traced back several years. 
Deeply ingrained or nurtured by cir¬ 
cumstance, these com|X)nents seem to 
facilitate the situation that leads to 
the final assaultive acting out—an 
unconscious self-fulfilling prophecy. 
When the patient commits the assaul¬ 
tive act, he appears as a social isolate 
who has remained at or regressed to 
an infantile level of emotional pre¬ 
maturity where his primary concern 
is to satisfy primitive needs immedi¬ 
ately. 

No one is totally primitive— 
concerned only with the immediate 
satisfaction of limited goals—or totally 
mature—maintaining judicious con¬ 
trol of all impulses. The dangerous 
potential may be fixed and habitual, 
episodic, or sporadic. People cannot 
be divided into the dangerous and the 
nondangerous—the bad guys and the 
good guys. The spectrum is wide, 
with the extremely dangerous at one 
end and the absolutely nondangerous 
at the other. The ability to measure 
dangerousness and the factors that 
contribute to it is limited by our clin¬ 
ical judgment and experience. 

Psychopaths and Dangerous Persons 

Our concept of the dangerous per¬ 
son is nearly identical with the classi¬ 
cal stereotype of the criminal or an¬ 
tisocial psychopath. These terms are 
synonymous with sociopath, character 
disoider, or antisocial personality.26 
Stiirup has noted that it is “unneces- 

26. .American Psychiatric Association, "Di- 
agn. Stic and Statistical Manual of Mental 
Disorders." 2ncl ed.. 1968, p. 4S. 
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sary to discuss the meaning of terms 
such as ‘psychopath,’ ‘sociopath,’ or 
whatever else our criminals may have 
been called, as they form a hard core 
fitting within all the accepted defini¬ 
tions of these terms.”*? 

What is a psychopath? He is at one 
and the same time an abstraction, a 
generalization, and a specification. He 
is a member of a large class of unique 
individuals. He is not normal but he 
is not psychotic and he is not neurot¬ 
ic. And yet the diagnosis is not merely 
negative. It is based on various traits 
that distinguish him from the wide 
range of average personalities but do 
not spell out a predominantly psycho¬ 
tic or psychoneurotic state. Keep in 
mind that the term psychopath is an 
abbreviation for the more accurate 
designation of psychopathic personal¬ 
ity (the latter being preferable be¬ 
cause of its emphasis on behavioral 
fixity or habituality). Although there 
are vast differences among individual 
psychopaths, there are even greater 
differences between them and the av¬ 
erage (normal) members of the com¬ 
munity. 

ITie state of being a psychopath is 
neither static nor exclusive. The 
status may be either fixed and habitu¬ 
al or episodic and sporadic, alterna¬ 
ting with states of seemingly normal 
and mature control of impulses. Psy¬ 
chopaths, like other persons, may ex¬ 
perience any type, degree, or mixture 
of other psychological phenomena. 
Most of our patients would probably 
fall into the general classification of 
psychopath. 

Not all psychopaths are criminal, 
antisocial, or dangerous. A psycho¬ 
path may be asocial without being an¬ 
tisocial. The antisocial psychopath is 


27. Ceorg K. Siiirup, Treating the "Un- 
treatable" (Baltimore; Johns Hopkins Press 
1968). p. 7. 


aggressively hostile tow? d the estab- 
lished mores of the community and 
often works out his hostility by taking 
what he wants when he wants it, 
without regard for his victim. The 
asocial psychopath manifests his lack 
of interest in or hostility toward the 
established mores of the community 
by passive withdrawal from socially 
conformative activity or by exclusive 
pursuit of his own interests. We have 
noted elsewhere that psychopaths are 
generally considered the bane of soci¬ 
ety, but many, through their monu¬ 
mental artistic and literary creations.' 
have proven to be a blessing to soci¬ 
ety.** 

Society has often overlooked 
unconventional behavior in asocial 
psychopaths who have made notable 
contributions, but it has been dili. 
gent, and with good reason, in its 
attempt to protect itself from antiso¬ 
cial psychopaths. It cannot afford to 
be complacent about them—some are 
genuine threats. There appear to be 
many antisocial individuals dedicated 
to making trouble for themselves and 
others—warring on their fellow man 
individually and internationally. 
Tliercfore, a principal reason for fac¬ 
ing up to the problem of the antiso¬ 
cial psychopath is self-preservation. 
Can anyone question how close psy¬ 
chopaths have come to the conquest 
and destruction of the present social 
oMer? The psychopath of tomorrow 
will be no different from the psv- 
chopjith of yesterday: he will either 
enrich and create civilizations or he 
wfH impoverish and destroy them. 
What he may do to society depends 
on what society does about him. 

The psychopath is also an incalcu¬ 
lable expense. He represents a drc:id- 
ful waste of human potential, and his 
ranks may well be growing. At times. 


28. Kozol, supra note 22. 
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society appears more concerned with 
protecting its physical resources than 
with conser\'inp its human resources. 

The antiso psychopath is the 
joint responsibility of psychiatry and 
the law. Society treats the offending 
psychopath with a variety of devices, 
most of which are futile in preventing 
repetitions of antisocial behavior Its 
attempts have been little more than a 
holding action, if even that. The con¬ 
version of such pt (Sons from social 
liabilities to assets is visionary, but it 
is difficult to question the value of the 
objective. The complacent and tacit 
defeatism which holds that most psy¬ 
chopaths are essentially unmodifiable 
is erroneous in principle and proba¬ 
bly in fact. In numerous cases crimi¬ 
nal psychopaths have exhibited ex¬ 
traordinary talents and capacities 
along conventional and socially ac¬ 
ceptable lines. It is clearly in the in¬ 
terest of society to make a more inten¬ 
sive and sustained effort to recognize 
and rehabilitate the psychopath in 
the hope of preventing antisocial be¬ 
havior and channeling his energies 
into socially contiibutive pursuits. 

Increasing evidence suggests that 
the psychopath is made, not born, 
and that his attitudes and distortions 
are the result of conditioning rela¬ 
tionships. It follows that he should be 
modifiable, and in some rases we have 
demonstrated that he is. 

Robert Coles asks: 

For every quiet, apparently harmless 
individual v.ho becomes a criminal are 
there not dozens of manifestly angry and' 
even crazy people who not only commit 
no crimes, but live extremely useful lives? 
Do lot many so-called "ordinary” people 
share whatever pattern we find in a gifted 
person’s personality? These are riddles, 
not ones to shame any professions, but 
not ones to go unacknowledged, or be 
buried in a display of woidy and dogmat¬ 
ic psychirtric interpretations.** 


The term psychopath originally 
referred to a personality disorder de¬ 
scribed as moral insanity. The indi¬ 
vidual who suffered from the disorder 
was described as a moral imbecile. 
The terms moral insanity and moral 
imbecile have gone out of fashion, 
but what they convey has persisted—if 
only in the prejudices of many psy¬ 
chiatrists. Most psychopaths who 
come to the attention of psychiatrists 
have come in conflict with the ac¬ 
cepted mores or morals of the com¬ 
munity and have been stigmatized in 
terms that are haidly more charitable 
than the ones Pricnard used in 1835 
when he wrote: 

There is a form of mental derangement 
in which the intellectual functions appear 
to have sustained little or no injury, while 
the disorder is manifested principally or 
alone in the state of feelings, temper, or 
habit. In cases of this nature the moral or 
active principles of the mind are strongly 
perverted or depraved, the power of self- 
government is lost or greatly impaired 
and the individual is found to be incapa¬ 
ble, not of talking and reasoning upion 
any subject proposed to him, but of con¬ 
ducting himself with decency and propri- 
in the business of life.*® 

Psychopathy must be assessed in re¬ 
gard to quality, pattern, and quanti¬ 
ty. There has been a tendency among 
psychiatrists to limit the concept of 
psychopathy to nonpsychotic, non¬ 
neurotic, antisocial behavior pat¬ 
terns. We have previously challenged 
this arbitrary limitation,** which of¬ 
ten ignores the link between psy¬ 
chopathy and genius. The polar ex- 


29. Robert Colelj "Anicrican Amok," The 
New Republic, Augus' 1960, p. M. 

SO. James C Prichard, A Treatise on In¬ 
sanity (London: Sherwood. 1835), p. 4. 

31. Harry L. Kozol, "The Dynamics of 
Psychopathy," Archives of Criminal Psychody¬ 
namics, special psyrhopjihy issue, 1961, pp. 
52fr4l. 
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tremes of the psychopath are the tak¬ 
ers and the givers, the mafefactors 
and the benefscton. The former are 
the antisocial predators; the latter are 
the contributors and creators. Both 
are nonconformists. It is in ne latter 
group that the geniuses appear. The 
difference between antisocial psy¬ 
chopaths and geniuses is in their 
goals rather than in their substance. 
Genius always involves originality, 
and originality by definition excludes 
imitaliveness—the esse> ^e of conform¬ 
ity. Not all nonconformists are psy¬ 
chopaths, whether they be simple so¬ 
cial offenders or admired geniuses, 
but it is undoubtedly true that all 
psychopaths are nonconformists. 

One may test the proposition that 
there is a qualitative difference be¬ 
tween the antisocial psychopath and 
the genius with a hypothetical case 
that reflects common experience. In 
one culture certain works of art may 
be considered the product of a de¬ 
praved personality, and therefore 
condemned. The creator may be 
characterized as a psychopath, but a 
decade later this same individual may 
be acclaimed as an original creator, a 
man of genius. This illustrates the 
unsoundness of excluding socially 
contributive abnormality from the 
category of psyt.’opaths. If described 
purely in terms of egocentric interest 
in a circumscribed area and general 
obliviousness to conventional re¬ 
sponsibilities, Modigliani, Eugene 
O'Neill, Baudelaire, and many others 
would undoubtedly fit into the cate¬ 
gory of psychopaths.They fit the same 
pattern as those who follow stereo¬ 
typed, socially undesirable forms of 
activity. 

The genius exhibits a fixity of in- 
'terest and gives exclusive attention to 
his work, often without regard to an¬ 
ticipated rewards or consequences. 
Very few great contributors to litera¬ 


ture and art have received adequate 
recognition or recompense of any sort 
in their own lifetime. Men who en¬ 
rich us through the products of their 
originality are called geniuses, and 
they are praised for their persistence 
in working toward their goals. When 
the results of persistence are socially 
offensive, the perpetrators are often 
described as psychopaths. Society 
judges according to the nature and 
quality of the act rather than the ac¬ 
tor. 

If we distinguish between psy¬ 
chopaths in general and those who 
create works of genius, we notice that 
the productions of the genius seem to 
represent a higher and more refined 
type of activity than the more primi¬ 
tive gratificational activities of the 
psychopath. Therefore, the distinc¬ 
tion might be related to the level of 
satisfaction sought by the individual. 
The lashing out at society that is rep 
resented in the artistic works of 
Hogarth, Goya, and Daumier and the 
seething criticism poured forth by 
Joyce, Cervantes, and countless others 
appear to be a higher level of social 
assault than does the behavior of the 
man who beats up an innocent 
pedestrian "for kicks.” 

The term psychopath neeo no long¬ 
er be equated with terms of oppro¬ 
brium and condemnation. A man 
may be fortunate to be a psychopath. 
Is society universally cursed by psy¬ 
chopaths in its midst or is it not occa¬ 
sionally blessed by the presence of 
some? Most of the interest, writing, 
and clinical work on this subject has 
been based on experience with social¬ 
ly undesirable personalities—such ex¬ 
perience being in clinics, courts, and 
correctional institutions This restric¬ 
tion is probably responsible for the 
erroneous view that all psychopathy 
is antisocial and qualitatively distinct 
from social contributiveness. 
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Diagnosing Dangerousness 

Irrelevance of Standard 

Psychiatric Diagnosis 

The terms used in standard psychi¬ 
atric diagnosis are almost totally irrel¬ 
evant to the determination of danger¬ 
ousness. Less than 7 per cent of our 
patients are or have been psychotic 
according to the iccepted use of the 
term. These p.iiients arc either 
chronically schizophrenic or have a 
history of flamboyant manifestations 
of such a mental disorder. The inci¬ 
dence of dangerous behavior among 
the vast numbers of persons who fall 
into the wide category of so-called 
schizophrenic mental disease is slight, 
but the presence of severe psychosis in 
a dangerous person immeasurably 
compounds the risk that he will do 
terrible harm. Marked neurotic 
manifestations, including anxiety 
states and obsessive-compulsive states, 
occur in 15 to 20 per cent of our 
patients. Depressions of varying seser- 
ity occur in about 24 per cent of our 
patients, but manic-depressive psy¬ 
chosis appears to play a part in no 
more than 2 or 3 per cent. None of 
these conditions is mutually exclu¬ 
sive. 

Diagnostic Considerations 

Dangerousness seems to be a result 
of multiple forces. It cannot be at¬ 
tributed to a single factor, and it is 
not detectable through routine psy- 
chiatric examination. There is no sin¬ 
gle test for it. We doubt that any tests 
or methods of examination, in and of 
themselves, are subtle enough to eval¬ 
uate the delicate balance between 
those impulsive elements that lead to 
dangerous behavior and those self- 
controlling elements that inhibit it. 

The diagnosis of dangerousness is 
based on inquiry and examinations 
that extensively pursue aicas of con¬ 


cern not fully dealt with in routine 
psychiatric assessment. There are no 
rigid criteria of dangerousness: there 
are only clues gleaned from a meticu¬ 
lous inquiry into multiple aspects of 
the personality. We have developed 
these clues out of painstaking years of 
trial and error, in the course of which 
we have develofied frames of refer¬ 
ence for investigation of the personal¬ 
ity. Out of these investigations emerges 
our clinical prediction as to the 
patient’s future behavior. 

Our frames of reference are not 
fixed nor are they proposed as a rigid 
schema for examination; rather, they 
are a guide for the clinician who is 
charged with the responsibility of ad¬ 
vising the court as to a jserson's po¬ 
tential. Diagnosis in each case is a 
clinical judgment of the collated 
data. The diagnosis of dangerousness 
is made when the total study clearly 
places the patient within our concept 
of the dangerous pierson as epitomized 
above. 

Diagnostic Methods 

Each diagnostic study is based on 
clinical examinations, psychological 
tests, and a meticulous reconstruction 
of the life history elicited from multiple 
sources—the patient himself; his fam¬ 
ily, friends, neighbors, teachers, and 
employers; and court, correctional, 
and mental hospital records. 

The clinical examinations arc 
made independently by at least two 
psychiatrists, two psychologists, a so¬ 
cial woiker, and others- The inter¬ 
views are designed to encourage free 
communication by the patient. TTiey 
are neither confronntional nor in¬ 
quisitional but unsi tilled and in- 
formal.The problem tor the examin¬ 
ers is to elicit information relevant to 
our areas of concern, aim this can 
best be done by informality and as- 





384 


H. L. Kozol, R J. Boucher, R. F. Garofalo 


lute indirection. The consistency of 
cur diagnoses dejjends, at least in 
part, on the fact that the director and 
several members of the senior and 
consulting staff have been involved in 
this program from its inception. 

Of paramount importance is a met¬ 
iculous descript’on of the actual as¬ 
sault. The potential for violent as¬ 
saultiveness is the core of our diag¬ 
nostic problem, and the description 
of the aggressor in action is often the 
most valuable single source of in¬ 
formation. The patient’s version is 
compared with the victim's version. 
In many cases we interview the vic¬ 
tims ourselves. Our most serious er¬ 
rors in diagnosis have been made 
when we ignored the details in the 
description of the assault. How was 
the victim chosen? Was the choice 
specific and meaningful or was it ran¬ 
dom and incidental? What was the 
victim in the aggressor’s eyes? 

The difficulty involved in predict¬ 
ing dangerousness is immeasurably 
increased when the subject has never 
actually performed an assaultive act. 
This is particularly relevant to invol¬ 
untary mental hospitalization anti to 
proposals for preventive detention. 
We submit that to projierly assess in¬ 
dications of possible dangerousness in 
the absence of an actual instance of 
dangerous acting out requires the 
highest degree of psychiatric expertise 
and may well exceed the present lim¬ 
its of our knowledge. Who knows how 
many persons have the same traits as 
our patients but have never acted out 
t'angerously and never will? No one 
can predict dangerous behavior in an 
individual with no history of danger¬ 
ous acting out. 

Halleck’s observation epitomizes 
the problem: 

The psychiatrist has few luoie impor¬ 
tant functions in ciiininulogy than evalu¬ 


ating the probability that a given offender 
is likely to do violence to his fellow man. 

It must be reluctantly admitted that there 
is little science to be brought to this most 
sensitive task. Research in the area of 
dangerous behavior (other than generali¬ 
zations from case material) is practically 
nonexistent. . . . Predictive studies which 
have examined the probabihty of re¬ 
cidivism have not focused on the issue of 
dangerousness.** 

Halleck furtVier supports our general 
position when he asserts that "no sin¬ 
gle factor is a necessary or sufficient 
cause of dangerous behavior. Predic¬ 
tion of dangerousness must ultimately 
be based upon an overall subjective 
impression which is based upon an 
understanding of thfeinterrelatedness 
of many factors.’’** 

DtAGNOSTIC Fra.MESOF REFERENCE 

In each study we explore the 
regions of the personality that vve 
consider relevant. Since multiple forces 
and experiences influence the person¬ 
ality, we seek information on themes 
and exjx:riences in the patient s 
history. We have developed wide 
frames of reference and lines of in¬ 
quiry designed to reveal and give in- 
depth dimension to the structure and 
dynarr.ic potential of the personality 
we are studying. In practice, we {xrsc 
a series of questions to ourselves. 
These reflect some but not all of out 
frames of reference and lines of in¬ 
quiry- Tliey do not constitute a check 
list, and they are not complete or 
final. They are suggestions and re¬ 
minders to us —not a questionnaiie 
put to the patient. A series of these 
questions follows: 


S2. S. L. Halleck, Piychialry and the 
Dilemmas of Crime (Sew York: llaiper k 
Row. 1967), p. 314. 

33. Ibid. 
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With respect to the use of force and 
violence: 

Was he aggressively and wantonly cru¬ 
el? Did he enjoy inflicting pain? What 
was his affect or emotional state at the 
time he perpetrated his crime? Did he 
have any identification with his victim? 

Was he angry? With his victim? With 
whom—or at what? Since when? Was hr 
mad at the world or specifically angry 
with a person or a class? Was the anger 
realistic and justified or unrealistic and 
disproportionate? What was the fate of 
this anger? Did it persist or evaporate? 

Is he cruel toward himself? Does he 
enjoy suffering? How has he reacted to 
frustration or delay of satisfaction? With 
violence? With anger? With both? Must 
he have immediate satisfaction? Has there 
been any expression of violence in his 
drawings, writintp, statements, fantasies, 
dreams? 

Whai is the subject’s view of him¬ 
self? 

How docs he feel about what he sees in 
himself? 

What is his conception of an ideal 
person? Whom does he admire? Whom is 
he for? Who are his heroes? Whose ex¬ 
ploits docs he applaud? Whom does he 
tend to imitate in speech and manner? 

Whom is he against? 

What is the subject’s view of oth¬ 
ers? 

Are, they his potential enemies and he 
their potential victim? Are they his poten¬ 
tial prey? 

Are they nonexistent as persons and 
seen only as objects that he may use or 
exploit? Docs he confuse their identity? 

How docs he relate to others? 

Is he a social isolate, cither alienated 
from other peisons or never affiliated 
with them? 

Does he have sympathetic identification 
with others? 

What is his view of his prosjiccis for 
the future? 


Is he optimistic or pessimistic? Is he 
hopeful or discouraged? Is he depressed? 

Does life hold any meaning for him? 
What? 

What was his view oi himself vis-a- 
vis the general community? 

How has he related to other persons? 
How has he dealt with authority figures? 

Did he have difficulty in school and 
work adjustments? 

How did he get along with his peers? 
Did he feel that he belonged? Or was he a 
loner? Did he feel dependent on his 
peers? Did he crave their recognition and 
respect? 

Was he concerned about his status in 
the eyes of others? 

Was he embittered? Did he feel frus¬ 
trated, rejected, discriminated against, de¬ 
prived, unrecognized, mist.-eated, abused, 
in short—victimized? Did he feel threat¬ 
ened and persec ‘cd? Did he have a sense 
of longing and unger with a concomi¬ 
tant sense of despair about ever dissipat¬ 
ing this hunger? 

How did he relate to his famiiy? 

Was the family constellation meaning¬ 
ful? In what way? 

Was there conflict with parents? With 
siblings? 

Did the patient feel loved, supoorted, 
encouraged by either or both parents? 
Did he feel threatened, disdained, re¬ 
jected? 

We are interested in the patient’s 
general life-style. Was he vonvention- 
al and socially conformatice and re¬ 
sponsible, or was he unconventional, 
irresponsible, and opposed to social 
standards? We are interested in the 
nature and amount of control that he 
asserted in his life-pattern of behav¬ 
ior. Has control been by reptession or 
sublimation? What has been the re¬ 
sult? 

There is nothing unique about the 
content of these diagnostic areas of 
inquiry. They are familiar to all stu¬ 
dents of human nature. Our selectivi- 


/ 
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ty and emphasis arrived at by ardu¬ 
ous trial and error, are .hat deter¬ 
mine the consistency’ and uniformity 
of our diagnostic procedure. 

Rolf of Psychological Tests 

Psychological tes ing supplements 
our total diagnostic procedure. Tc 
our knowledge, there is no single test 
or combination of tests that can pre¬ 
dict dangerous acting out. None of our 
testing is routine. It is specifically ce- 
signed for each case according to the 
particular history and clinical 
findings. We rely principally on 'he 
Rorschach, the Wechsler Adult In. '• 
ligence Scale, the Thematic Appe 
ception, the Draw-A-Person, and the 
Bender-Gestalt, supplemented occa¬ 
sionally by the Minnesota Miiltiphas- 
ic, Holtzman Ink Blots. Wr hsler 
Memory, and others. These tests help 
define the following aspects of the 
patient's ego status: perception of hu¬ 
man relationships; ability to cope 
with tensions that develop out of 
conflicts between indulgence and in¬ 
hibition of instinctive drives; 
presence and strengths of adaptive 
controls; competence of the ego to 
adapt and synthesize ideas, emotions, 
and percepts; modes of dealing with 
anxiety and other emotions; and the 
relation of his general level of mea¬ 
sured intelligence to his capacity to 
view a situation in its true propor¬ 
tions. 

Treatment 

Rationale and Methods 

Treatment of all committed per¬ 
sons is mandatory. The object of 
treatment is to modify the patient’s 
dangerous pc'e. tial to insure that he 
will not be a danger to the communi¬ 
ty. If the staff consideiS the treatment 


effective, the patient becomes eligible 
for release. 

Individualization is the essence of 
treatment. Immediately after commit- 
mctit a therapeutic plan is formulated 
for each patient, and this plan is reg¬ 
ularly reviewed and modified. Indi- 
•'iualization does not ne<essarily 
an individual therapy, which is 
n.. necessarily the best treatment or a 
guarantee of success and early release. 
Individual treatme it not only failed 
to modify some patients jxitential 
but succeeded in contributing to their 
growing interest in themselves. In our 
opinion a combination of individual 
and group psychotherapy offers the 
greatest promise for the largest num- 
’ er. Each group therapist is responsi¬ 
ble for each patient in his group and 
sees each patient individually at vary¬ 
ing intervals. This has multiple val¬ 
ue: it assures the patient that there is 
a specific continuing interest in him. 
it gives h>m an opport inity to say 
things that he nught be leluciant to 
say in the group, and it allows the 
therapist to focus all his attention on 
the individual patient. In our opin¬ 
ion group therapy without individu¬ 
alization is specious. It is the individ¬ 
ual who is held accountable by crimi¬ 
nal conviction, not the group, and it 
is the individual, not the group, who 
will be considered for release. 

Our treatment is based on conteny 
porary psychiatry and psychology. 
have no dogmatic bias and no thera- 
pieutic ax to grind. Out of necessity 
and 'gnorance, our appioach is ex¬ 
perimental. We have no firm answeis 
and we doubt that others have, but 
we do have some emerging hyjxithe- 
ses which we are constantly testing- 
Tlie ultimate test of these hypotheK’s 
will come when our patients are re¬ 
turned to the cominuniiy. 

In group and individual psycho- 
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therapy, we distinguish between inten¬ 
sive and supportive treatment. We try 
not to lecture to our pat ents and 
prefer that they make discoveries for 
themselves. However, we cannot sim¬ 
ply try to outwait them. Some pa¬ 
tients would long outlive us without 
uttering a meaningful word. 

For the small group of patients 
who suffer from developmental re¬ 
tardation or psychologic regression 
and therefore cannot be helped by 
conventional therapy, we seek to 
effect benefit thiough repetitive social 
conditioning. Treatment for them is 
didactic and prescriptive. 

G*-oup therapy is an integral part 
of our program, but the emphasis on 
individualization is never abated. 
Originally treatment groups were es¬ 
tablished quite informally and 
haphazardly, based on selection by 
the therapists. Individual therapy was 
arranged in cases where early modifi¬ 
cation of the patient’s dangerous {x>- 
tentia) seemed likely and also where 
such a modification seemed most un¬ 
likely. We tended to give most atten¬ 
tion to the two extreme prognoses. 

Only a limited number of our pa¬ 
tients appeared to be likely prospects 
foi conventional psychotherapy. This 
led us to consider experimental pro¬ 
grams of treatment. In group therapy 
certaii' individuals appeared to pro¬ 
gress nnre rapidly than others, and 
some seemed to have a disruptive or 
delaying -ffect on others. .Accordingly, 
we established some groups on the 
basis of a'sur ed treatability. A scale 
of treatment optimism was set up, 
and all th-rapists graded their pa- 
tien’s on this scalj. By analysis and 
consensus, one group was set i; i that 
cons'.sted of the patients consiciered 
most treatable. Just what did we have 
in mind by this categorization? In re¬ 
trospect, it is o ivious that these pa¬ 


tients verbalized well, appeared to 
empathize and identify with others 
and to be motivated (at least superfi¬ 
cially) toward effecting changes in 
themselves, and were the most com¬ 
municative and ideational. On the 
whole they appeared to make more 
rapid progress than other types of pa¬ 
tients. However, we discovered that, in 
some cases, we had been overim¬ 
pressed by their apparent develojv 
inent of insight—manipulated by our 
own preconceptions of therapeutic 
progress. Conversely, some of the pa¬ 
tients in our least treatable group sur¬ 
prised us by their apparent progress. 

We set up two intensive treatment 
groups on the basis of a sociometric 
study. Each patient named three oth¬ 
ers with whom he would most like to 
be in group therapy and three with 
whom he would least like to be in 
therapy. We selected two core indi¬ 
viduals for each group; according to 
their preferences and aversions, two 
groups of ten emerged. One consisted 
of patients who were markedly neuro¬ 
tic: the other consisted of psycho¬ 
paths. The contrast between the tv/o 
groups was striking. The psychopaths 
tended to sc’ect one another. Some 
attempted to enhance their exclusive 
interest in themselves by monopoliz¬ 
ing conversations and assuming a 
pseudotherapeutic stance that re¬ 
vealed their belief that the others 
needed changing, not themselves. At 
the end of the treatment year the 
group formed on the basis of a neuro¬ 
tic core individual, who himself had 
shown an excellent treatment poten¬ 
tial, appeared to have made consider¬ 
able progress, and some of its mem¬ 
bers were recommended for ea rly 
parole. On the other hand, the group 
made up of psychopaths made sub¬ 
stantially less progress. No group co¬ 
hesion developed, and there was little 
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change in the manner of social in¬ 
teraction. 

We are particularly interested in 
the treatment of psychopaths. This 
term is generally equated with 
hopelessness and pessimism. Our ex¬ 
perience suggests that total condem¬ 
nation of psychopaths is not properly 
founded and that some, at least, are 
susceptible to substantial modification 
of thqir dangerous potential. 

In another experiment homogene¬ 
ous groups were estabUsh^'d according 
to the patients’ crimes. In these 
groups the content of disclosure and 
discussion was clearly different from 
that revealed in earlier groups. Pa¬ 
tients who were relatively uncommu¬ 
nicative in earlier gi oups spoke more 
freely and frankly. Having an offense 
in common seems to be more signifi¬ 
cant for psychotherap?utic purposes 
than having a personality disorder in 
common, whether it is neurotic, psy¬ 
chopathic, or psychotic. 

Neither drugs and hormones nor 
any other chemical or physical 
modalities play any part in our basic 
program of treatment. Dangerousness 
is too subtle to be materially modified 
or affected by any sjjecious modalities 
of treatment. Neuroanatomical and 
neurophysiological research has not 
progressed to the point where simple 
extirpation of brain centers or phar¬ 
macological intervention can be gen¬ 
erally applied. There may be rare ex¬ 
ceptions to the latter when epileptic¬ 
like phenomena are demonstrated in 
association with explosive outbursts 
of violence. Such exceptions, even 
when demonstrated, only prove the 
generality of our position. 

Volume and IsTENStTY 

As of September 1, 1971, H9 pa¬ 
tients were assigned to treatment. 
Ninety-seven patients (65 per cent) 
were assigned to group psychothera¬ 


py: thirty-four to two-hour per week 
groups and sixty-three to one-hour 
per week groups. Of 127 patients (85 
per cent) assigned to individual 
psychotherapy, 113 were given inten¬ 
sive treatment (ninety-one for one 
hour per week and twenty-two for 
two hours per week) and fourteen 
were given supportive treatment two 
hours per month. 

Of the 149 patients, sixty-seven were 
assigned to both group and individu¬ 
al treatment, twenty-two received 
only group treatment, and sixty re ¬ 
ceived only individual treatment. 
Ninety per cent (135 patients) were 
assigned to at least one hour of psy¬ 
chotherapy per week and 50 per cent 
(seventy-five patients) to at least two 
hours per week. 

There were thirteen treatment 
groups (five two-hour per week 
groups and eight one-hour per week 
groups). These groups varied in size; 
one had twelve patients, one had 
eleven, one had ten, three had nine, 
one had seven, three had six, and 
three had four. The mean number of 
patients per group was 7.5. 

There were twenty-two patients in 
our out-patient program. They were 
treated as follows: eleven, weekly: six, 
bimonthly; two, monthly: and three, 
not regularly. 

The Safe Person 

aO assessing the personality, we seek 
information about the patient’s assets 
—the safe elements in the personali¬ 
ty—as well as his liabilities. No one is 
totally and exclusively safe or danger¬ 
ous. Safeness is the complement of 
dangerousness. Its determination is at 
least as difficult as that of dangeious- 
ness. Releasing an offender from sen¬ 
tence or other commitment requites 
at least as much expertise as determin¬ 
ing that an offender is dangerous. 
Release procedures endorse the 
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safeness of a person and should be 
carried out by a competent aggregate 
of experts. 

VVe conceive of the safe person as 
one who has generally mature atti¬ 
tudes toward social responsibility, has 
developed a compassionate concern 
for the welfare and interests of oth¬ 
ers, has divested himself of hostilities 
and resentments, is relatively free of 
gross distortion of reality, has de¬ 
veloped insight into his own nature, 
appears to have developed strong 
conditioning against rcpietition of his 
original offensive behavior, and 
specifically recognizes that freedom in 
the community involves responsibility 
as well as gratification. 

How do we make the diagnosis of 
dangerousness? How do we use all 
this material? Our final diagnosis is 
based on an estimate of the relative 
quantity and intensity of dangerous 
elements contrasted with the safe 
ones. Our clinical judgment of the 
comparative weight of these elements 
determines the final diagnosis. We 
make the diagnosis when the total 
study cleaiiy places the patient within 
our concept of the dangerous person. 

Social Remonstrance and Violence 

We do not equate dangerousness 
with contemporary patterns of social 
remonstrance and violence, although 
the latter may be pcrccised as danger¬ 
ous by target establishments. We 
define dangerousness as a pathologi¬ 
cal self-serving potential for violence. 
An individual participant in mass vi¬ 
olence may or may not be tlangeious. 
depending on whether his motivation 
is essentially altruistic (based on a 
compassionate identification with 
others), or egoistic (conceined pri¬ 
marily with renting jx-isonal rage). 
Altruism and egoism reflect [xilar 
levels of maturity. The presence of 
anger in a participant is not pathog¬ 


nomonic of a dangerous potential if it 
reflects a primary concern for others. 
Rage at oppression has been consid¬ 
ered righteous from time immemori¬ 
al. In the context of history, when the 
absence of alternatives has engen¬ 
dered desperation, extreme violence 
resulting in injury to property and 
persons has been socially acceptable. 
Primary insistence oh violence when 
alternatives do exist and without be¬ 
nevolent regard for the consequences 
to others is another thing. As history 
has shown, leaders of great nations 
may be infinitely more dangerous 
than the most depraved lone killer. 
The dynamics are identical; only the 
scope and magnitude of their crimes 
are different. 

Results of Treatment 
Recidivism 

Tlie validity of our diagnostic cri¬ 
teria and the effectiveness of treatment 
may be judged by comparing the be¬ 
havior of patients released on our rec¬ 
ommendation with the behavior of 
those who were released against our 
advice. A total of 592 patients were 
admitted to our facility for diagnostic 
observation; 435 were released. We 
recommended the release of 386 and 
opi^osed the release of forty-nine. 
TTie recidivism rate was substantially 
higher for the group of patients re¬ 
leased against our advice. 

Age is a significant variable in re¬ 
cidivism. Advanced age is often corre¬ 
lated with a decrease in criminal be¬ 
havior. I'his is not relevant to our 
results because the mean ages of our 
patients fall within the prime area for 
criminal recidivism. The mean age 
for all 435 released patients was 
35.61; for the 386 patients released on 
our lecommendation, 3.'V. .6; and for 
the forty nine patients release-’ igainst 
our advice, 38.38. Table I shows 





390 


H. L. Kozol, R. J. Boucher, R. F. Garofalo 


the recidivism rates of all 435 released 
patients, of the 386 patients recom¬ 
mended for release, and of the forty- 
nine patients not recommended for 
release. 

Of our 386 recom.nendations for 
release, 304 were made at the time of 
the initial diagnostic study. Twenty- 
, six of those initially recommended for 
release subsequently committed seri¬ 
ous assaultive Ci imes, producing a re¬ 
cidivism rate of 8.6 per cent. After 
receiving treatment for rn average 
period of forty-three months, eighty- 
two additional patients were recom¬ 
mended for release; of these, five sub- 
s^uently committed serious assaul¬ 
tive crimes, producing a recidivism 
rate of 6.1 per cent. One of these five 
‘ patients committed murder in the 
course of a burglary. A report of that 
case follows: 

WB was committed to x' ■ Center at age 
sixteen following conviction for burglary 
and assault with intent to commit rape. 
His criminal history—convictions for as¬ 
sault and battery, possession of a weapon 
(knife) with intent to commit a felony, 
and assault with intent to tape—began 
when he was ten years old. During five 
years at the Center he was the subject of 
group and individual psychotherapy. He 
appeared to have made encouraging and 


steady progress from year to year and to 
have matured considerably. His release 
was recommended and effected. Nine 
months after his release, he stabbed a 
young woman to death when she sur¬ 
prised him while he was burglarizing her 
apartment. 

A review of WB's prerelease evalu¬ 
ation suggests that the staff did not 
give adequate attention to his antiso¬ 
cial history of violence. Immediately 
preceding the attempted burglary and 
murder, the patient had withdrawn 
frem treatment (he was receiving 
out-patient care as a condition of his 
parole). A prompt and adequate fol¬ 
low-up on the reasons and motivation 
for this withdrawal was not made. 

In summary, of the 386 patients 
recommended for release, a total of 
thirty-one subsequently committed 
serious assaultive crimes, producing a 
recidivism rate of 8 per cent. The 
mean age of this group of recidivists 
was 33.84. 

A total of forty-nine patients were 
released against our recommenda¬ 
tion. Of these patients, seventeen sub¬ 
sequently committed serious assaul¬ 
tive crimes, prcxiucing a recidivism 
rate of 34.7 per cent. Despite our di¬ 
agnosis of dangerous, the court found 
thirty-one (63 per cent) of these for- 


Tabub 2 

Recidivism: Comprehensive Studt of All P.atients Released 





Recidivists 

Recommended for Release 

Number 

Number 

Per cent 

At time of initial diagnostic study 

304 


26 

8.6 % 

6.1 % 

After commitment and treatment 

82 


5 

Total 

Not Recommended for Release 


386 

31 

8.0 % 

At time of initial diagnostic study 

31 


12 

38.7 % 

27.8 % 

After conurutment and trirntnient 

18 


5 

Total 


49 

17 

M.7 % 

Total of all patients released 


435 

48 

no % 
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ty-nine patients to be nondangerous 
at the termination of the initial statu¬ 
tory sixty-day period of observation. 
Of these thirty-one, twelve subse¬ 
quently committed serious assaultive 
crimes, producing a recidivism 
rate of 38.7 per cent. One of these 
twelve patients committed murder. 
A report of that case follows: 

JM was thirty-five years old when he 
was admitted to the Center for diagnostic 
observation after having pleaded guilty to 
a charge of indecent assault on his nine- 
year-old daughter. Investigation indicated 
that when his daughter had resisted his 
sexual assaults he had brutally beaten her 
with a garrison belt, producing multiple 
abrasions and lacerations on her ab¬ 
domen, back, thighs, and head. These 
sexual assaults had been taking place for 
two years. The child, fearing her fa.her's 
threats, had not told her mother. Exami¬ 
nation revealed lacerations and abrasions 
of the hymen. He had also beaten her for 
refusing to invite a little female playmate 
to join in his sexual acting out. There 
was a history of aggressive and cruel 
treatment of his former and present wives 
and episodic bouts with alcohol. He had 
made an adequate adjustment in the 
armed forces and in his work. 

He was diagnosed as dangerous, but the 
court was reluctant to accept this finding 
and referred him back to the Center for 
further study. The second period of ob¬ 
servation confirmed the original diagnosis 
of dangerous, and the court was warned 
in extremely strong language that the 
patient would repeat his assaults but this 
time with “dangerous force or violence." 
Despite this 'estimony the court voided 
the entire procedure, dismissed the peti¬ 
tion for commitment as a dangerous per¬ 
son, and gave the patient a terminate 
sentence to prison. He was paroled and 
released from prison seven months later. 
Nine months after his release he stabbed 
a female friend to death. 

The prediction that JM would seri¬ 
ously injure another jxMson was ig¬ 
nored by two successive courts. The 


patient wrote to us from prison that 
he regretted having contested our di¬ 
agnosis of dangerous and wished he 
had availed himself of the opportuni¬ 
ty for treatment in the Center. 

Eighteen (37 per cent) of those 
released against our advice were re¬ 
leased after treatment for an average 
period of thirty months despite our 
insistence that they were still danger¬ 
ous. Of these, five subsequently 
committed serious assaultive crimes, 
producing a recidivism rate of 27.8 
per cent. One of these five patients 
committed murder. A report of that 
case follows: 

CP was a chronic psychotic who was 
committed to the Center at age twenty- 
four for having molested a child. During 
his five years of treatment, he was gener¬ 
ally docile but suffered three acute psy¬ 
chotic episodes in which he experienced 
accusatory and threatening hallucinations 
of terrifying proportions. It appeared that 
treatment under the constant supervision 
of a regular mental hospital would be 
more humane and appropriate for CP 
than continued detention at the Center. 
Arrangements were effected for judicial 
release from the Center and transfer to 
the jurisdiction and sujjervision of a regu¬ 
lar state hospital. These conditions were 
not implemented by the responsible au¬ 
thorities, and the patient was permitted 
to drift into the community without su¬ 
pervision or help. He suffered an acute 
exacerbation of his underlying psychosis 
and killed a five year-old boy after sexual¬ 
ly molesting him. He admitted his act to 
the police and was sent to the maximum 
security state hospital for the mentally ill 
criminal. 

A psychotic person with a history 
of violent assaultiveness may harbor 
an extremely dangerous potential 
even if he is consistently docile in the 
institutional setting. The danger is 
compounded if, as in this case, such a 
person experiences a lecuirence of 
acute psychosis with threate.ning hal¬ 
lucinations and depression. CP's be- 
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havior was the result of a lethal ambi¬ 
valence; on the one hand, affectionate 
identification with the fhild and, on 
the other, a self-hating identification 
with the child as the psychotic surro¬ 
gate for himself. 

We are aware that 65 p>er cent of 
the forty-nine patients whose release 
we opposed have not committed seri¬ 
ous assaultive crimes during nearly 
five years of freedom. 

Of the 386 patients we recommenc¬ 
ed for release, 304 were found to be 
nondangerous at the time of initial 
diagnostic examination and were not 
detained at the Center. Most of them 
were given prison sentences and sub¬ 
sequently released into the communi¬ 
ty. Twenty-six recidivated. The re¬ 
maining eighty-two were originally 
diagnosed as dangerous and com¬ 
mitted to the Center for treatment. 
After treatment for an average period 
of forty-three months, these patients 
were diagnosed as no longer danger¬ 
ous to others, and they were released 
by parole or court order. Of this lat¬ 
ter group of patients, only 5 (6.1 per 
cent) subsequently committed serious 
assaultive crime. 

Comment and Conclusion 

These figures suggest that treat¬ 
ment was successful in modifying the 
dangerous potential of 94 per cent of 
the patients we recommended for dis¬ 
charge after treatment for an average 
peri^ of forty-three months. Twen¬ 
ty-eight per cent of the patients re¬ 
leased from treatment against our ad¬ 
vice subsequently committed serious 
assaultive crimes; 72 f>cr cent did not. 

Our recidivism rates aie not strictly 
comparable to those in general peno¬ 


logical practice. Our figures are re¬ 
stricted to the potential for commit¬ 
ting serious assaultive crimes. In con¬ 
ventional penological practice, re¬ 
cidivism rates include parole revoca¬ 
tions (many for minor technical vio¬ 
lations that would not, in and of 
themselves, be considered as crimes) 
and any convictions for offenses (in¬ 
cluding minor ones) that entail in¬ 
carceration for thirty days or more. 
These recidivism rates may be rele¬ 
vant to the economics of re-arrests 
and judicial reprocessing, but they 
are not relevant to the dynamic 
cau.ses and control of serious crime. 
There is a marked paucity of detailed 
data on recidivism in persons convict¬ 
ed of serious assaultive crimes. When 
we analyzed the recidivism in our 
treated patients according to conven¬ 
tional p>enological practice, we dis¬ 
covered that for the one hundred pa¬ 
tients who were treated and subse¬ 
quently released (eighty-two recom¬ 
mended for release, eighteen released 
against our advice), the general re¬ 
cidivism rate including all types of 
arrests and parole revocations (even 
for minor violations) was 32 per cent. 
This is less than half the national rate 
deriv'*''. from data supplied by all 
fifty -■ jurisdictions as reported in 
the UiufoTtn Crime Reports.^ 

It apjjears that dangerousness can 
be reliably diagnosed and effeciivelv 
treated. It is clear that we must im¬ 
prove our diagnostic and therapeuiti 
competence to insure that fewer dan¬ 
gerous persons are let out and lewei 
nondangerous persons are kept in. 

S-t. Federal Bureau of Investigaiion. I'"* 
form Crime Reports (Washington. D.C: 
Government Printing Office. 1970). 











PSYCHOTHERAPEUTIC CONFIDENTIALITY 


CONTENTS 


I. Introduction. 1 

A. Privilege. 1 

B. Psyclytherapist-client Privilege. 3 

C. Conf ^ntiality. g 

D. Electronic Data Processing. 9 

o 


II. Psychotherapeutic Confidentiality (Proposed Statute) 


1. Definitions. 18 

2. Scope. 21 

3. Authorized Disclosure.1. 22 

4. Disclosure Without Authorization.:. 23 

5. Waiver. 29 

6. Rulings on Claims of Confidentiality. 29 

7. Prescriptions. 30 

8. Research. 31 

9. Mandatory Cautions. 31 

10. Civil Remedies. 32 

11. Criminal Penalties. 32 

\2. Employee Discipline. 33 

13. Client Access to Information to be Disclosed. 33 

14. Group Health and Life Insurance. 35 

15. Health and Life Insurance; Prohibition on Requirement 
of Consent to Disclosure by Insurance Company 

to Others... 36 

16. State, County and Local Information Systems. 38 

17. Disclosures Required in Federally Funded Programs.... 42 

I?. p«-f. .. y3 


























PRIVILEGE 


A privilege is the power to refuse, in the course of a 
law suit, to disclose certain evidence and to prevent another 
P®^son from disclosing the same. There was no doctor~patient 
privilege at common law, but it exists in varying forms by 
virtue of statute in 43 states._/ A "psychologist-client” 
privilege exists by statute in a’.out 20 states and 4 states 
(3 of which have no doctor-patient privilege) have a psychia¬ 
trist-patient privilege by statute. 

The basic purpose of the doctor-patient privilege is to 
enhance the quality of medical services by encouraging those 
seeking treatment to make frank, candid revelations regarding 
their conditions. In the absence of the pzivilege, the fear 
of disgrace or embarassment through disclosure may inhibit ‘ 
the patient and cause him to conceal from his doctor infor- 
mation that v;ould be helpful in diagnosis and treatment. The 
privilege is also intended to protect the individual thera¬ 
peutic relationship by relieving it of the disruption that 
the therapist's testimony might cause. 


Although the privilege is sometimes worded so as to pro¬ 
tect only "confidential communications" made by the patient, 
the privilege, as a result of either more broadly worded 
statutes or by judicial construction, usually applies to non¬ 
verbal information more passively provided by the patient, 
through laboratory tests. X-rays, observation and the like. 

The New York statute, quite typically, protects "any informa¬ 
tion which (the physician] acquired in attending a patient _ 

and which was necessary to enable him to act in that capacity ..." 
In addition, as a logical extension, the privilege generally 
covers the physician's diagnoses, his statements to the patient 
in the course of treatment and the treatment itself. By further 
extension thr privilege covers doctor and hospital records 
which contain the same type of information. 

The privilege also generally applies to other physicians 
who are contacted by the patient's physi<3ian for consultations, 
to partners of the physician and other hospital staff doctors, 
and to persons assisting the physicians, such as nurses. In 
some states, however, third persons, such as nurses, are not 
covered even though they serve as agents of the physician; and 
the reported cases in which pharmacists have been involved do 
not extend the p^;;ivilege to them. This creates the anamoly 
of making discovery of medication, but not other treatment, 
available. 

Despite the breadth to which the doctor-patient privilege 
has been extended to make it effective in cases in which it is 
upheld, it has met considerable disfavor and skepticism. Pro- 


_/ "Appendix, Report of the Secretary's Commission on Medical Mal¬ 
practice" 178 (U.S. Department of Health, Education and Welfart 1973) 
(Hereinafter, "Appendix, Report of the Secretary"). 
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PSYCHOTHERAPIST-CLIENT PRIVILEGE 


In contrast to the arguments against a consistently applied 
doctor-patient privilege, a strong, convincing case exists for 
a broad and reliable psychotherapist-client privilege. Judge 
Edgerton cast the distinction well: "Many physical ailments 
might be treated with some degree of effedtiveness by a doctor 
whom the patient did not trust, but a psychiatrist must have 
his patient's confidence or he cannot help him."_/ 

Examining the psychotherapist-client privilege in terms of 
basics, i.e. , the 4 conditions which Professor Wigmore set forth 
as prerequisites to a justified privilege, it appears that 
such a privilege is justifiable. The conditions are: 

"(1) The communications must originate in a 
confidence that they will not be disclosed. 

(2) This element of confidentiality must be 
essential to the full and satisfactory 
maintenance of the relation between the 
parties. 

(3) The relation must be one which in the 
opinion of the community ought to be 
sedulously fostered. 

(4) The injury that would inure to the 
relation by the disclosure of the com¬ 
munications must be greater than the 
benefit thereby gained for the correct 
disposal of litigation." 

The first two conditions are obviously fulfilled. It is 
generally acknowledged that patients with psychological pro¬ 
blems usually must reveal the most private, painfully embarrassing 
and potentially humiliating facts about themselves and their 
thoughts in order to get help. It is true that, "the psychia¬ 
tric patient confides more utterly than anyone else in the world." 
A fear of disclosure of such clearly confidential information 
would be detrimental to the psychotherapeutic relationship. 

Indeed, these patients often dread the disclosure of even the 
fact that they have been in therapy. 

The third question — whether the community believes the 
relation should be fostered — seems well settled. Psychiatry, 
psychology and other mental health professions and occupations 
certainly nave their detractors, as do all major professions, 
but there are very few people who would not favor the idea of 
strongly encouraging people in mental or emotional trouble to 
seek professional help. Moreover, society employs mental 


/ Taylor v. United States , 22 F.. 2d 398, 407 (D.C. Cir. 1955) . 
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health professionals widely to minister to the needs of the 
mentally disabled in a great variety of public institutions — 
e.g., mental health centers and hospitals, military and veterans' 
hospitals, court and prison systems, public school systems and 
colleges. The expenditure of tax revenues for their services 
is more than adequate evidence that the community attaches 
considerable value’to and fosters the relationship. 

Likewise, in the fourth area of inquiry, balancing the 
comparative benefits and detriments to treatment with the benefits 
and detriments to litigation, the privilege is easily justified. 

Testimony by the psychotherapist against the patient's 
wishes in individual cases would clearly be destructive of the 
psychotherapist-patient relationship. Moreover, unlike what 
one would expect in the area of physical ailments where the 
patient would simply be expected to change doctors, such a 
betrayal of confidence by a psychotherapist would be likely 
to have a strong negative effect on the patient's consideration 
of consulting, or even cooperating with, another psychotherapist. 
Thus, absence of the privilege would make it considerably 
less likely that some persons in need of treatment would ever 
gain the benefit of it. In the criminal area his means that 
compelling the therapist's testimony v/ould. i some cases, 
foreclose what may be the best way of dealing vith the objectionable 
or dangerous behavior. 

The benefit of the psychotherapist's testimony to litigation 
is considerably less certain. Disclosure may be a significant 
benefit in particular cases and misleading in others. Since 
the grist of psychotherapy is fantasy, delusion, dream, feelings, 
and disoriented or disfunctional thought, communications made 
in that setting have an aura of unreliability and disutility 
for conventional fact finding purposes despite their value in 
therapy. Moreover, there may often be a temptation for the 
psychotherapist-witness to bend or conceal the truth in order 
to protect the patient, or personal or family relationships 
from harm which may actually be more important, on at least 
the psychotherapist's moral scale, than providing information 
for factfinders. 

Not only does the psychotherapist-client privilege meet 
the classic legal test for a valid privilege, but it has justifi¬ 
cation in the social value of respect for individual privacy^* 
and a good argument can be made that the constitutional right 
of privacy requires such a privilege. In 1971, in the case 
of Griswold v. Connecticut , 381 U.S. 479, the United States 
Supreme Court held unconstitutional the Connecticut prohibition 
against the use of contraceptives by married persons and the 
prescription of contraceptives for a married person. In that 
case and in a 1973 case. Roe v. Wade , 410 U.S. 113, in which 
the Court struck down the Texas abortion statute, the 
Court firmly established, v/ithout precisely delimiting, "a 
right of personal privacy or a guarantee of certain areas 
or zones of privacy ... under the constitution." Given the 
profound intimacy of the psychotherapist-client relationship, 
it would be difficult to consider it as lying outside the 
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constitutional zone of privacy. Mr. Justice Douglas, writing 
for the Court in the Griswold case, cited the possibility of 
a police Sjearch of the marital bedroom for evidence of the use 
of contraceptives and found "the very idea repulsive to the 
notions of privacy surrounding the rparriage relationship." 

Similar sensitivities should find^r^epugnant the notion of 
forcibly and publicly, against the client's desires, searching 
the psychotherapist-client relationship for evidence in liti¬ 
gation. Finally, it seems socially desirable for disturbed 
people to find sanctuaries, such as the psychotherapist's or 
clergyman's office, where in an effort to obtain help they may 
feel free to talk without fear of their words becoming public 
property. In this complex age, in which information about 

us is increasinqlv impersonally compiled and stored in 
data banks, and in which the stressful conditions of our com- 
petive and technological environment are increasingly difficult 
to escape, public policy should strongly encourage people to seek 
help for their problems. As part of that encouragement and 
as an enhancement of the therapeutic relationship, the state 
should protect the privacy of the relationship. 

Despite the fact that large numbers of states have doctor- 
patient and psychologist-client privileges, there is a striking 
need for reform. The scope of such privilege statutes is 
generally inadequate and the reliability (predictability) of the 
application of the privilege is highly uncertain. This is a 
most unsatisfactory situation because a vital feature of any 
effective privilege is the certainty that it will be upheld. 

If the client "knows that the privilege is not reliable, it 
cannot serve to encourage him to be open and candid. 

The privilege applied to the psychotherapist-client rela¬ 
tionship is clearly justified and should not suffer from the 
same range of exceptions and uncertainties which have grown 
up around the doctor-patient privilege. It is important to 
note that the first doctor-patient privilege statute was enacted 
in 1826 in New York. In the intervening century and a half, 
many other states enacted the privilege in various forms and 
a vast body of experience of application and misapplication, 
interpretation and misinterpretation has been developed. This 
experience can be of great value in designing legislation to 
establish and define and delimit psychotherapeutic confidentiality 
so as to render it optimally reliable and useful. 

Although psychologist-client privilege laws are of more 
recent vintage, most of them have no value as a guide to 
legislative design. About half simply word the psychologist- 
client privilege in terms of being on "the same basis" as the 
attorney-client privilege. This is clearly not a very useful 
technique. The others do not represent significant improvements 
over the doctor-patient privilege statutes. 

One of the most important developments in the field has 
been the 1961 Connecticut psychiatrist-patient privilege statute, 
which was drafted by an inter-disciplinary panel of professionals 
from law and psychiatry. This law was enacted in substantially 
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V 


maintenance, disclosure and retention of hospital records, 
and case law extending the privilege law to contexts other 
than litigation. These various sources do not constitute a 
systematic, easily discerned set of principles for controlling 
the flow of confidential information. A major failing is that 
the law does not clearly define the responsibilities of non¬ 
professionals, e.g. , insurance companies, employers, who obtain 
confidential information. 

Moreover, these various principles generally do not 
clearly address many of the aspects of modern mental health 
care and the system for its delivery which present difficult, 
sometimes subtle, issues. Group therapy, family therapy, 
multi-disciplinary care, and relationships between mental health 
care providers and social agencies pose more complex questions 
than do the traditional setting of a single therapist and a 
single client. The computerization of mental health records 
and the use of data banks in the provision of care and admin¬ 
istration of programs and in research raise conflicting considera 
tions of privacy on the one hand and efficiency and scientific 
progress on the other. Additional problem areas include billing 
for mental health services, insurance claims, peer and utili¬ 
zation reviews necessary for accreditation, insurance and 
federal funding programs, group insurance plans that involve 
employer access to confidential information, and state occu¬ 
pational, drivers' and firearms licensing processes. 

Most problem areas can be dealt with in a comprehensive 
statute to which all persons—therapists, lawyers, adminis¬ 
trators, insurers, employers and others to whom confidential 
information is disclosed, as well as the subject of the infor- 
mation--can look for common guidance. The following proposal 
is an attempt to provide such a legal framework. The funda¬ 
mental principles on which it is founded are as follows; 

1. The protection of information related to mental 
health care and treatment is necessary in order to encourage 
those who require professional help to participate in treat¬ 
ment and to be totally candid with their therapists. 

2. Since mental health care is provided by, or under 
the supervision of, non-psychiatric physicians, psychologists, 
social workers and other state-licensed professionals, a 
confidentiality statute should provide protection to infor¬ 
mation developed in both psychiatric and non-psychiatric 
settings as long as the therapist aS licensed or certified 

to provide mental health care or treatment. 

3. When the care or treatment of an individual entails 
the participation of non-professional persons, either those 
under the supervision of the therapist (e.g., hospital or 
mental health center staff) or those cooperating with him 
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(e.g., family members, group therapy participants, school 
teachers), such persons should be bound to observe confiden¬ 
tiality. 

4. All persons employed at a mental health facility 
should have access to treatment information ^ the extent 
their duties require it, and persons engaged in bona fide 
training programs at such facilities should have similar 
access. 

5. The primary determinant of the flow of mental health 
information about an individual to others outside the treat¬ 
ment context should be the informed, voluntary consent of the 
individual himself and such consent can only be given if the 
individual knows what the information is. 

6. Blanket consent provided in the context of applying 
for health care insurance or claiming health care benefits 
is neither truly informed nor truly voluntary because the 
costs of and needs for treatment or care available only through 
insurance are overwhelming. Accordingly the amount and nature 
of confidential information available to insurers and their 
handling and storage of such information should be regulated 

by law in the interests of achieving an accomodation between 
personal privacy and so^d insurance practices. 

7. Authorizations for the disclosure of confidential 
information should specify the specific persons or agencies 
to whom disclosure is to be made and the purpose to which the 
information is to be put. Further disclosures and other uses 
without the individual's specific authorization should be 
prohibited. 

8. Registers, data banks, and other accumulations of 
individually identifiable mental health records represent 
dangerous masses of information that might be disolosed negli¬ 
gently and that persons with strong economic, personal, social 
or political motives will have sufficient incentive to invade 
even at the risk of heavy civil and criminal penalties. 

9. Electronic data processing of mental health information 
is useful for treatment, research and administrative purposes) 
but when it is used to create data banks that include indivi¬ 
dually identifiable data to persons outside the facility where 
care and treatment are provided, an unacceptable risk of abuse 
of confidential information exists. 

10. Confidentiality should be a protective shield for 
the individual, but not a sword to be used in asserting fraudu¬ 
lent claims. Thus, confidentiality may be pierced when necessary 
in litigation, but only after all other sources of information 
have been exhausted and a court has, in private, reviewed the 
evidence for relevance and other considerations regarding admissi 
bility and need for the confidential information. 




the same form in Illinois_/ and Florida. Other valuable 
efforts to tailor a modern privilege law to the needs of the 
psychotherapeutic relationship have included those of the 
California Law Review Commission, whose recommended statute, 
as adopted by the California legislature in 196_, expanded 
the privilege by adding to psychiatry other state-licensed 
professions involved in psychotherapy; the Advisory Committee 
of the Judicial Conference of the United States, whose proposed 
rules of evidence for the federal judiciary_/ included a 
"Psychotherapist-Patient Privilege" that would have covered 
communications between patients and medical doctors, "when 
engaged in the diagnosis and treatment of mental or emotional 
condition," or licensed or certified psychologist; and the 
recommended statute set forth in the Harvard Journal on Legis¬ 
lation, "A State Statute to Provide a Psychotherapist-Patient 
Privilege," 196_ Harv. J. Leg. 307. 

The statute herein recommended incorporates the protective 
features which are found to varying degrees in the foregoing 
laws and proposals so that confidential communications are 
given maximum protection. The recommended statute goes beyond 
the privilege laws, however, in order to protect confidentiality 
outside the litigation context. 


Conf identialj. 


In 1969 Connecticut expanded its psychiatrist-patient 
privilege into a law giving protection to confidential infor¬ 
mation beyond the courtroom. In doing so, Connecticut recog¬ 
nized that harmful divulgence occurs in a wide range of settings 
and that a privilege law covers* only a small part of the problem. 
Outside the courtroom, there are a variety of instances in 
which inquiries and investigations are made into the mental 
health history of individuals. Schools, colleges, insurance 
companies, investigative journalists, employers, landlords, 
social agencies, relatives, police, researchers, administrators 
and others all seek access to information and records regarding 
individuals' mental health condition and treatment. The legal 
controls regarding such disclosures reside in a patchwork of 
statutory, regulatory and case law. Relevant legal constraints 
are found in the constitutional right of privacy, licensing 
laws which impose a requirement of ethical conduct, including 
fundamental notions of privacy, implied conditions of confiden¬ 
tiality in the implied therapist-client contractual relationship, 
defamation laws, state laws, rules and regulations regarding the 


_/ Illinois modified it by eliminating the patient-litigant 
exception in the divorce cases. See pages_, infra . 

_/ The Committee-proposed rules of evidence were adopted by 
the Supreme Court, but congressional action prevented their 
going into effect. The proposed rules and amendments to them 
are presently being considered in the Congress. 
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Electronic Data Processing anC Data Banks 


The use of computers to collect, store and produce data 
on mental patients has begun. In 1^64 a computer was in¬ 
stalled in the Hartford Institute of Living and in 1969 tne 
Multi-State Information System (MSIS) for psychiatric patients 
began operating computers at Rockland State 

burg, nL York. In 1973 MSIS was receiving, ' 

hook-up, automated data on psychiatric patients in 
and the District of Columbia. MSIS has helped to establish 
compatible computer systems in several other states. Tne 
stale of Missouri, to oite another example, links its mental 
health facilities to a central computer The pla 

apparently call for eventual installation cathode-ray 
displays in "each doctor's office and nurses station Un 
order to provide]... immediate access to all patient informa¬ 
tion." */ 

Such computer operations contain extensive, detailed 
information on mental health facility operations ^nd on 
individual patients. Through sophisticated techniques they 
provide a variety of forms of information. 

is in three areas; the administration of a mental health 
facility (e.g., reordering drugs, tabulations of inpatient 
dajs of thiif over 65 for%urposes of Medicare or Medicaid _ 
reimbursement, activity statistics to ' 

program planning, evaluation and 

Ld cross-tabulations of services provided with comparison 

to other facilities, data on services provided 

geographic areas, age and sex groupings, etc.), and individual 
LeltmLt (e^., recording all data 

therapy and providing automated summaries of histories, 

admission no?es, etc!). In the areas ^2n 

program planning, evaluation and ^^e^earch, the computer c 
oerform as brilliantly as the quality and detail of the 
infLmation it is provided and the ingenuity 
and systems analysis allow. As in other 

is virtually no limit to the types of statistical compilation , 

cross-tabulations and summaries that the ‘^^presently 

programmed to perform. As MSIS spokesmen point out, presently 

under its system, 

"MSIS data are being used in support of many 
activities within the mental health delivery systems 
of the states. Accurate, timely statistics are 


*/ Ulett, "Automation in a 
Hospital and Community Psychi 
acticles in the February 1974 
describe the Missouri system, 
privacy issues. 


State Mental Health System," 25 
atry 77 (1974). Several other 
issue of this publication 
None, however, deal with 
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available on the numbers of patients served, the 
types of services rendered, the progress made, and 
the resources utilized. These data are scrutinized 
to compare programs and treatment modes, to ana¬ 
lyze patterns of facility utilization, and to 
plan resource allocation. 

"Data are also used in determining whether 
all segments of the population are served ade¬ 
quately and equally by a mental health facility. 
Statistics show who is being served by ethnic 
group, income group, age, sex, etc. and are used 
for planning extensions of existing programs, 
for developing new programs, and for correcting 
inequities. 

"In the facilities, computer-kept data form 
the core of the patient record. Individual patient 
profiles detail progression through a treatment 
program* At the same time, data for the facility 
are aggregated and used for administrative and 
management purposes, e.g. to determine how much 
food or medication to Oder. Research studies 
are facilitated by the availability of large 
amounts of data and by the computer utility with 
which to perform the analysis. 

"The system's capabilities are continuing 
to expand through the development of additional 
data collection and analysis techniques in such 
areas as patient billing, cost analysis, third- 
party payers, computer-suggested treatment 
modalities, automated utilization-review pro¬ 
cedures, and program-evaluation methods." 

m' 

With regard to individual diagnosis and treatment, it 
does not appear that the computerization is of much utility. 
It transforms routine reports which are entered on checklist 
forms into narrative reports, but these seem to be of little 
or no value over what the completed form would reveal. The 
computers can also respond with suggested diagnoses, but 
claims are not being made that a computer's diagnostic capa¬ 
bilities are of significant value to the psychotherapist. 

The main functions of the computer in individual cases are 
to track the progress and status of clients and to provide 
comprehensive data on their treatment and responses during 
therapy. 

The cnallenge presented by electronic data processing 
mental health records is that of achieving the maylmum 


of 
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benefits from computers consistent with protecting the privacy 
interests of individuals. Not all computerized operations 
in this field raise privacy concerns. Records of individual 
cases with client identifiers removed can be aggregated and 
used to evaluate the absolute and comparative effectiveness 
of treatment techniques and modalities and of particular 
facilities and practitioners. Indeed, careful analysis of * 
aggregate data holds the promise of advancing the state of 
knowledge and understanding of how best to deal with common 
mental health problems.- Also, electronic data processing can, 
it appears, enhance care and treatment in individual cases 
by providing swift analysis of relevant information and by 
accun^ulating data regarding diagnosis, observations, care and 
treatment and rapidly producing it in a convenient, useful 
format. As long as such electronic processing of individual¬ 
ized mental health data is accomplished by a self-contained 
computer operation on the premises of a mental health 
facility, it presents no issues of confidentiality greater 
than those involved in conventional, paper records. Even 
when off-site equipment is used, privacy concerns do not 
increase significantly if client-identifying information is 
removed prior to transmission. This can be accomplished 
through the use of coding mechanisms at the mental health 
facility in such a way as to insure that no one with either 
legitimate or improper access to transmission lines or the 
off-site equipment can determine the identity of particular 
clients. The matching of data to clients would take place 
at the mental health facility. V Thus, just as in the case 
of a self-contained computer at the facility, client- 
identified data would exist only at the mental health 
facility. 

Significant new confidentiality issues are raised, 
however, when electronic data processing involves the ac¬ 
cumulation of client-identifed data outside the facility 
where care and treatment are being provided. The first 
concern simply involves the proliferation of client-identi¬ 
fiable, confidential information to two previously non¬ 
existent sources — the "outside" computer facility and the 
transmission lines between the mental health facility and 
the computer facility — from which confidential information 
can be leaked. An even more serious concern arises when a 


*/ Explaining such a process in simplistic terms, prior to 
transmitting data outside the facility, data processing per¬ 
sonnel would substitute an artificial identifier for client- 
identifying data, e.g. , a series of numbers would be substituted 
for ncime and all transmissions and retrievals of informatiqn 
regarding the client to and from "outside" equipment would be 
linked to the artificial cr bymbolic identifier. Data ex¬ 
tracted from the computer would be matched, by data processing 
personnel at the mental health facility, with the client's 
name and passed along to treatment staff. 


lib 
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single computer facility receives client-identified informa¬ 
tion from a number of mental health facilities. Such a system 
produces a data bank of mental health information about 
individuals,^ Such data banks present extremely serious 
problems. First, they represent a reservior of mental health 
info^ation removed and apart from the mental health services 
provider and such sources of information are always more 
subject to misinterpretation or misuse than the original 
source. Records are imperfect witnesses. Despite their 

apparent objective nature, they are necessarily condensations 
and characteriaztions of events, conditions and the recorder's 
impressions and interpretations thereof. Since no two people 
use words by which such matters are recorded with identical 
precision, information obtained from non-original sources 
is inherently inaccurate to the extent that such sources 
attach unintended meaning or significance. To use a familiar 
analogy, someone 'ho has obtained an employment performance 
evaluation report through a company personnel department may 
receive a very good, but unreliable, impression of that 
individual's skills and job performance. If the request 
for information were directed to the primary source, the 
reporting supervisor, one might learn that the supervisor had 
had little opportunity to observe the employee in question 
and, in fact, had some serious doubts about the employee's 
o^^^nce; but since the report had to be filed before a 
fixed deadline and the supervisor had not had time to confirm 
his misgivings before filing the report, he filed a very 
favorable evaluation rather than express possibly unfounded 
doubts about the employee. Similarly, the originator of 
mental health records may be a valuable source of clarifying, 
supplemental or contradictory information not available through 
a secondary source. 

Second, and of greater concern purely from the stand¬ 
point of confidentiality, data banks of client-identifed 

^salth information contain a great volume of informa— 
tion that can be used to injure, embarrass or discredit 
individuals. Obviously all compilations of such records, 
including paper files at mental health facilities have the 
same potential, but when confidential information is 
amassed from several facilities on a county-, region- or 
state-wide basis and it is computerized, a much more valuable 
and inviting target is created. Through the use of such 
computerized data banks, one can almost instantaneously 
obtain the records of vast numbers of individuals or canvass 


This point was made persuasively by Professor Charles 
Reich, Yale Law School, at the 196_ hearings regarding the 
establishment of a federal government-wide data bank. See 
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electronic data for the possible existence of records (and 
for the records themselves) on particular individuals or 
groups of individuals. Numerous examples of strong incentives 
so to abuse electronic mental health data banks come readily 
to mind. Prior to an election, it would be most advantageous 
to run a computer check on a slate of one party s candidates 
to determine whether any of them had ever been engaged in 
therapy. A large employer in a particular state might find 
it desirable to get readings from data banks as to whether 
any of its employees had been treated for mental conditions. 

A State or federal official might wish to find out whether 
any of a group of political dissidents has a history of 
mental disorder or mental health care which would be useful 
either to coerce one or more of them into silence to 
discredit them. Private individuals or companies might wish 
to canvass such centralized records to obtain the names of 
government officials who might be susceptible to pressures 
arising out of threatened exposure as a forr^r mental 
patient. To cite one further example, an employee with 
authorized access to vast quantities of mental,healtn 
records might be tempted to market confidential information 
among unscrupulous persons whom he perceives as having some 
use for the information and as being unlikely to report his 
misfeasance. 

We, as a nation, have certainly been exposed to sufficient 
experiences with the unethical use of various data banks in 
recent years to be wary of such possibilities. The records 
of journalists' telephone calls were provided to federal 
officials without notice to the individuals involved. Income 
tax records have been subjected to political uses. A former 
Director of the FBI has been accused of using the juvenile, 
crioinal and arrest records of relatives of key members of 
congress as a means of exerting secret, improper influence 
over such legislators in connection with FBI appropriations 
Of course the White House attempt to obtain the psychiatric 
records of Daniel Ellsberg by burglarizing 

office and the aborted Vice Presidential candidacy of Senator 
Eagleton, though apparently neither involved data banks, 
underscores the particular attractiveness of mental health 
records as a tool for suppressing or discrediting one s 
political enemies in our society. 


V 


*/ New York Times, April _, 1974. Whether charges are 

true or not, the example serves an instructive purpose 
with regard to the potential abuses of masses of sensitive 
information. ’ i 
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The particular characteristics of computerized data 
banks which render them such a unique hazard to confidentiality 
and privacy are the volume of data that they contain, the 
speed with which they can be surveyed and the small number of 
people who need to be corrupted to obtain the data. By 
contrast, improper attempts to gain confidential information 
through individual facilities entails a much less efficient 
search, and a much more risky one in terms of the greater 
numbers of people who must be involved and the consequent 
likelihood that at least one of them will expose the in¬ 
trusion. 

The defenders of large data banks with individually 
identified mental health records respond by pointing to the 
value of such mechanisms in (a) permitting the follow-up on 
former mental health clients by maki<>g it possible to track 
them when they appear at other facilities, (b) eliminating 
the abuse of public mental health services by persons who 
obtain treatment particularly drugs, from more than one 
facility, (c) facilitating scientific research on the long¬ 
term benefits of treatment, and (d) providing a fuller 
accounting of the expenditure of public funds on mental 
health services. Proponents of such systems would also cite 
the possibility of constructing tight procedural and mechanical 
safeguards for the protection of the information stored in 
data banks and the deterrent effect of stiff civil and 
criminal penalties. 

There are persuasive answers to these arguments. 

Individual facilities can perform the great bulk of follow¬ 
up with individual clients without resort to multi-facility 
data banks; and information aoout prior treatment is usually 
available through the client himself or through his family 
or friends. The issue in this regard eventually boils down 
to balancing the interests of obtaining prior records about 
the few individuals about whom such information cannot be 
obtained against the privacy interests of all who might 
be adversely affected by a system entailing data banks. 

In striking such a balance, one must also take into account 
the ability of current evaluation, diagnostic and treatment 
techniques to compensate for missing records and the interests 
of those individuals who would be deterred by the knowledge 
of a data bank operation from seeking help in a system 
that is tied into centralized computer operations. 

The numbers of people abusing mental health facilities 
by seeking prescription drugs at several facilities is 
likely to be small and remedies short of data bank systems 
can provide some control First, close attention to the syr.p- 
toms and progress of persons on drugs that are particularly 
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susceptible to such abuses should expose many who are engaged 
in treatment in bad faith. Second, police investigations of 
illegal drug traffic in the community can expose other per¬ 
sons abusing the system. Third, blood tests of persons 
suspected of abusing drugs by overdosing themselves can 
detect still others. 

Research can gain most or nearly all the benefits of 
computerization through the use of anonymous compilations 
of data and the conduct of studies through the client- 
identified records available at local facilities. The two 
areas of research can be combined through the ability of the 
researcher to follow through significant trends in anonymous, 
aggregate data by careful analysis of individual cases at 
the facilities providing the data. **/ Moreover, much valid 
research requires the careful design of the research project 
prior to the administration of any treatment and constant 
and careful monitoring of treatment at close range in order 
to avoid the influence of -unknown variables that would taint 
the results. Multi-facility data banks would be unnecessary 
in such projects. 

With regard to the notion of accountability of public 
health systems for services rendered at public expense, there 
are no significant perceived purposes served by the identi¬ 
fication of individual clients in such accounting. 

Finally, the creation of mechanical and procedural 
safeguards and the provision of harsh civil and criminal 
penalties for improper uses of data bank information are 
not seen as adequate precautions. Through expensive, 
sophisticated equipment, it is possible to thwart all but 
the most determined and knowledgeable efforts to penetrate 
a computer system. There are reports of most complex codes 
being broken and^ other mechanical protections being by¬ 
passed. This area, however, is not of prime concern. For 


A further precaution not here recommended, but which 
would be preferable to long-term storage of information in 
data banks, would be a system of regional recording of current 
clients for whom specific drugs are prescribed. All pro¬ 
viders of treatment could check with such central data process¬ 
ing point before prescribing such drugs. At the end of treat¬ 
ment, or at such time as it is clear that the client is unlikely 
to engage in such abuse, the client's name and all other 
identifying data would be withdrawn. 

**/ No objection is made herein to electronically processed 
data being identifiable according to the provider'of services. 
The concern is with data bank systems that involve the possible 
identification of individuals outside the facility at which 
he receives treatment. 


' 5/0 
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assuming that the decision is made to spend the sums needed 
for relatively secure equipment, other real dangers exist. 

No matter what the protective devices, human beings 
will have access to the information stored in (feta banks. 

Thus, there will always exist the possibility of unauthorized 
uses being made of such data either through the corruption or 
deception of the people who have authorized access. And 
no matter how severe the potential penalties, there will 
be occasions when the incentives are so strong and the 
perceived risks of detection so slight that unlawful misuse 
will be attempted. 

Moreover, once the information is so readily available, 
there is the constant risk that stiff rules regarding dis¬ 
closure will be relaxed. This might occur through an 
inadvertent legislative act or a change in the legislative 
view of the importance of confidentiality. An example of 
what could happen is the bill proposed in the Maine legislature 
in 1973 to give the state Attorney General access to the 
records of all public agencies for purposes of criminal 
investigations. The intent of the bill was apparently 
innocuous — to spare the time, expense and effort indicent 
to the use of subpoenas. Fortunately the state mental 
health authorities became aware of the proposal and they 
made a forceful argument against the measure. It was defeated. 
One cannot be certain, however, that, in a flurry of legis¬ 
lative activity, a bill with unforeseen repercussions for the 
confidentiality of mental health data banks might be passed 
or that a different balancing of interests, perhaps as a 
result of an event having a temporary effect on public opinion, 
might result in privacy interests being afforded less weight. 

As a consequence, confidential information originally com¬ 
puterized under rigorous standards may later come out under 
relaxed provisions. 

The basic philosophy supporting the electronic data 
processing provisions set forth in the following statutory 
proposal is that governmental computerization of mental health 
services records should be controlled so as to maintain the 
pre-computer balance between confidentiality and efficiency. 
Thus, client-identified information is generally required to 
be kept at local mental health facilities. The transmission 
of client-specific information to outside computer operations 
is permitted only after individual-identifying data is removed; 
and the means of matching such data to individual is required 
to be kept at the service providing facility. This approach 
permits mental health facilities to use computer operations, 
with minimal added cost necessary to protect individual 
clients, for clinical, administrative and research purposes. 

It allows each hospital or center to use computers to produce 
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aggregate data that can be useful in the departmental and 
other evaluations of their efficiency and effectiveness. 

The significant inefficiency that it introduces is that detailed 
audits or inspections of the care of treatment provided 
in individual cases must be accomplished at the provider facility. 
In addition, this approach curtails inter-facility communica¬ 
tions about clients without their authorization. On balance 
the interference with total unfettered use of client-identified 
information in data banks, which this approach curtails, 
attaches proper weight to the competing interests of 
efficiency and confidentiality. In the long run, the recom¬ 
mended scheme may have substantial advantages in terms of 
efficiency if it is credited with maintaining the confidence 
and trust of staff and clients in the information processing 
system. 





PSYCHOTHERAPEUTIC CONFIDENTIALITY 


Definitions as Used in this Act; 

(a) "Authorized representative" means 

(i) person empowered by the client to assert the 
confidentiality of information as established by 
this Act, but such person shall not, by virtue 

of being so empowered, have authority to waive 
confidentiality or to disclose, or consent to 
the disclosure of, confidential information; 

(ii) if the client is incompetent to assert 
or waive his rights hereunder, a guardian or 
conservator who has previously been appointed 
or is appointed to act in place of the client, 
except that the nearest relative of such client 
may maintain the confidentiality until such time 
as such guardian or conservator has been ap¬ 
pointed; 

(iii) if the client is deceased, his personal 
representative or next of kin, or 

(iv) the parent or guardian of a client who 
is less than fourteen years of age. 

(b) "Client" means a person who is diagnosed or treated 
to some extent by a psychotherapist with regard to a 
mental or emotional condition; 

(c) "Client identifier" means 

(i') the client's name or other descriptive data 
from which a person well acquainted with the client 
might with reasonable certainty recognize such 
client as the described person, or 

(ii) a code, number or other means to be used 
to match the client with certain confidential 
information regarding him. 

(d) "Confidential infonnation" means 

(i) the fact that a person is or has been a client; 

(ii) information transmitted in confidence between 
the client and psychotherapist in the course of 
diagnosis or treatment; 

(iii) information relating to diagnosis or treat¬ 
ment transmitted in confidence between members of 
the client's family and the psychotherapist; 
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(iv) information relating to diagnosis or treat¬ 
ment transmitted between any of the persons specified 
in (c) (ii) and (iii) above and persons who partici¬ 
pate in the accomplishment of the objectives of diag¬ 
nosis or treatment under the supervision of or in 
cooperation with the psychotherapist; 

(v) any diagnoses or opinions formed by the psycho¬ 
therapist regarding the client's mental or emotional 
condition; 

(vi) any advice, instructions or prescriptions issued 
by the psychotherapist in the course of diagnosis or 
treatment; 

(vii) any summary, resume or characterization of 

the substance or any part of the information 
described in substance or any part of the information 
described in subsections (f) (i) through (v) of this 

section 1; and 

(viii) any record, recording or notation of infor¬ 
mation described in subsection (f) (1) through (vi) of 

this section 1 in whatever form and by whatever means 
recorded or noted. 

(e) "Diagnosis or treatment" includes observations made for 
purposes of diagnosis or treatment and all efforts to pre¬ 
vent, ameliorate or otherwise overcome the effects of men¬ 
tal or emotional disorders. 

(f) "In confidence" means in a context wherein a person 
transmitting information does so by means which, so far 
as he is aware, discloses the infoimiation privately to 
the intended recipient and to no third persons other than; 

(i) those who are present to further the interest 
of the client in diagnosis or treatment; 

(ii) those to whom disclosure is reasonably neces¬ 
sary for the transmission of the information or the 
accomplishment of diagnosis or treatment, including 
group therapy, and 

(iii) persons reasonably believed to be regularly 
enrolled in a mental health care training progreim. 

(g) "Mental or emotional conditions" include both normal 
and abnoxmal states and include alcoholism, drug depen¬ 
dence and mental or emotional conditions which may cause 
or be caused by physical disorders, provided, however, 
that such physical disorders themselves, other than those 
of the brain, shall not be considered mental or emotional 
conditions. 

(h) "Mental health facility" means any hospital, clinic, 
office, nursing home, infirmary or similar structure at 
which the services of persons licensed to diagnose or treat 
mental or emotional conditions is provided. 
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(i) "Person" means any natural person, corporation, associa¬ 
tion, partnership, and any state, local or federal govern¬ 
ment or any agency or other part thereof including a court. 

(j) "Psychotherapist" means any of the following persons 
while engaged in the diagnosis or treatment of a mental 
or emotional condition: 

(i) a person who is authorized to practice medicine by 
any state or other duly constituted licensing authority 
under the laws of T_he United States or any other nation; 

(ii^i a psychologist trained and skilled in the diagnosis 
and treatment of mental disorders [licensed or certified 
to diagnose or treat mental disorders]; 

(iii) d person licensed as a clinical or psychiatric 
social worker; 

(iv) a person licensed as a marriage, family or child 
counselor who, by virtue of such license, is authorized 
to use some psychotherapeutic measures; or 

(v) any person reasonably believed by the client to 

be a psychotherapist within the meaning of subsections 
(c) (i) through (iv) of this section. 


_COMMEOT 

(a) "Authorized representative" ’s derived from the 
Connecticut statute. It has been refined to make it clear that 
a person empowered only to assert confidentiality does not have 
authority to cause the disclosure of confidential information. 

It also provides an authorized representative for persons under 
fourteen years of age. 

(c) "client identifier" is an important concept under the 
statute. It is intended to include all means by which an indi¬ 
vidual could be identified in mental health information or records. 

(d) "confidential information" is broader than the Connecticut 
definition of "communications and records." Specifically, it 
makes clear that the diagnoses, opinions, advice, instructions, 

ari prescriptions of the psychotherapist are all covered by the 
act. Like the Connecticut statute, it also extends coverage to 
information transmitted in confidence between and among the 
client, psychotherapist, family members and other persons par¬ 
ticipating in the treatment of the client "under the supervision 
of or in cooperation with" the therapist. " Modern treatment 
approaches often involve family members and other significant 
persons in the clients' lives in the therapeutic process. Also, 
the psychotherapist sometimes enlists the help of such people 
in adjusting the client's environment so as to enhance his 
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prospects for successful adjustment. Such efforts should not be 
hindered by a fear of a loss of confidentiality. 

(f) "In confidence" is defined so as to clarify the inclu¬ 
sion of information disclosed both during group therapy and in^ 
the presence of other persons involved in the client's diagnosis 
or treatment or participating in a mental health care training 
progrcim. 

(j) "Psychotherapist" is a key definition. It includes 
medical doctors when ^ ney are engaged in the diagnosis or treat¬ 
ment of mental or emorional conditions. A very high percentage 
of mental health care services in this country are provided 
by non-psychiatric physicians; failure to protect mental health 
care information in that setting would be a gross oversight 
Including psychologists, social workers and certain counselors 
within the definition of "psychotherapist" is based on the pro¬ 
visions of the California psychotherapist-patient privilege 
law. This approach is strongly recommended and each state legis¬ 
lature should consider having the inclusion of any persons 
licensed by the state to provide psychotherapy. At a minimum, 

psychologiscs should be included; for all practical purposes 
regarding ne^ds for confidentiality the therapeutic techniques 
employed by psychologists are indistinguishable from those 
employed by psychiatrists. 

Subsection (v) of the definition of "psychotherapist," 
is recommended so that confidentiality will not be lost simply 
because, without the client's knowledge, the therapist is not 
duly licensed. ^ 


2. Scope . 

All confidential information shall be maintained in con¬ 
fidence and is subject to the provisions of this Act. Excpet 
as hereinafter provided, no person shall, without the authoriza¬ 
tion of the clier^wUfchis authorized representative, (a) disclose 
or transmit any coi^^dential information together with a client 
identifier to any person, (b) disclose or transmit a client 
identifier to any person, or (c) disclose or transmit confi¬ 
dential information to any person who the person disclosing or 
transmitting the confidential information has reason to believe 
may have a client identifier for such information. 

COMMENT ; 

This section extends coverage of the act to all confidential 
information as defined in section 1. The intention of the second 
sentence is to restrict the flow of confidential information 
that can be identified as pertaining to any particular individual. 
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restrict statistical reports or case studies 
anonymous and well disguised. Further Qualification 
of this principle is provided in subsequenrseotions 


This section also sets forth the broad general rule that 
the transmission or disclosure of confidential information is 
prohibited except where the authorization of the client or 
his authorized representative has been given. 


3. Authorized Disclosures. 


No authorization given for the transmission or disclosure 
of confidential information shall be effective unless it is in 
and signed, and specifies to what person such infor¬ 
mation may be transmitted or disclosed and to what use the trans¬ 
mitted or disclosed information may be put. Such specifications 
shall constitute the limits of the authorization. Every person 
reguesting such authorization shall inform the client or authorized 
representative that refusal to give such authorization will in no 
way jeopardize his right to obtain present or future treatment 
except where and to the extent disclosure is necessary for treat¬ 
ment of said client or for the substantiation of a claim for pay¬ 
ment from a person other than the client. The client or his 
authorized representative may withdraw any such authorization at 
any time in a writing transmitted to and received by the person 
authorized to receive such confidential information. Upon 
receipt of such withdrawal, the person previously authorized to 
receive said information shall exercise reasonable care in promptly 
notifying all persons who had previously transmitted information 
on tne basis of said authorization, or who might reasonably be 
expected to do so in the future, that the prior authorization 
has been withdrawn. If authorization had been obtained by a person 
other than the person thereby authorized to receive said infor¬ 
mation, the person who obtained said authorization shall, upon 
request, promptly and in the exercise of reasonable care assist 
the client in ascertaining the correct name and address to which 
K should be sent. Withdrawal of such authorization 

shall have no effect upon disclosures made prior hereto. 

COMMENT: 


This section requires that authorizations for disclosure 
be in writing and signed. By requiring that authorizations 
specify to whom information may be disclosed and the purposes 
to which the information may be put, it prevents the use of 
open-ended authorizations. Authorized recipients of confidential 
information thus obtain only a limited right to the information; 
they do not have authority to disclose the information further 
to other persons or to make uses of the information that the 
client has not intended. 
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proceedings or otherwise, against a clear and subsequent risk 
of inuninent serious physical injury or disease or death being 
inflicted by the client on himself or another. Failure to 
make such disclosure, however, shall not subject such psycho¬ 
therapist to any form of liability. 

(c) Billing and claims ; Psychotherapists who hold themselves 
out as persons engaged primarily in the diagnosis or treat¬ 
ment of mental or emotional conditions shall not use the 
services of persons, other than those directly employed at 
the mental health facility at which services are provided 
and attorneys-at-law, in the billing for and collection of 
charges from either the client or persons legally responsible 
for services rendered to the client by virtue of family 
relationship or guardianship, unless and until three re¬ 
quests for payment have been delivered or mailed at at least 
21 day intervals, 90 days have expired since the first 
such bill was delivered or mailed and 30 days have 
expirea since a notice regarding intended referral of the 
bill or claim was delivered or mailed. In any event and in 
the cases of all psychotherapists, information supplied 
to persons involved in the billing for or collection of 
charges for diagnostic and treatment services, other than 
those persons mentioned in the preceding sentence snail 
be limited to names, addresses, dates on which services 
were performed and the amount of chages for such services 
and shall net otherwise indicate that the services were for 
the diagnosis or treatment of mental or emotional condition. 
In the event of a claim in any civil action for payment 
for the diagnosis or treatment of mental or emotional con¬ 
dition, no other confidential information except names, 
addresses, the dates on which services were rendered and 
the amount of charges for such services shall be disclosed in 
pleadings and motions except to the extent necessary (i) to 
respond to a motion of the client for greater specificity or 
(ii) to dispute a defense or counter claim. 


(d) Client-Litigant Exception . 

(i) Confidential information may be disclosed in a civil 
or administrative proceeding in which the client introduces 
his mental or emotional condition or any aspect of his 
diagnosis or treatment for such a condition as an element 
of his claim or defense if and to the extent the court 
in which the proceeding? have been brought, or, in the 
case of an administrative proceeding, tne court to which 
an appeal, or other action for review of, an administrative 
determination may be taken, finds, after in camera examina¬ 
tion of the testimony or other evidence, tTTat it is rele¬ 
vant, probative, not unduly prejudicial or inflammatory, 
and otherwise clearly admissible; that other satisfactory 
evidence, such as the results of a present examination of 





the client or stipulations of fact between the parties, 
are demonstrably unsatisfactory as evidence of the facts 
sought to be established by such evidence and that disclosure 
is more important to the interests of substantial justice 
than protection from injury to the psychotherapist-client 
relationship or to the client or others wihich disclosure 
is likely to cause. The preceding sentence shall noc 
apply to divorce actions or to damage claims for pain and 
suffering that do not include a claim for the services of k 
psychotherapist or for an abnormal mental or emotional condition 

(ii) Confidential information or records may be disclosed 
in a civil proceeding after the client's death when the 
client's mental condition has been introduced as an element 
of a claim or defense by any party claiming or defending 
through or as a beneficiary of the client provided the 
court finds, after iji camera examination of the evidence 
that it is relevant, probatTve, and otherwise clearly ad¬ 
missible; that other satisfactory evidence, including sti¬ 
pulations of fact between the parties, is not available 
regarding the facts sought to be established by such 
evidence; and that disclosure is more important t‘o the 
interests of substantial justice than protection from any 
injury which disclosure is likely to cause. 

(iii) In the evnet of a claim made or an action filed by a 
client, or, following the client's death by any party claim¬ 
ing as a beneficiary of the client, for injury caused in 
the course of diagnosis of treatment of said client, the 
psychotherapist and other persons whose actions are alleged 
to have been the cause of injury may disclose pertinent 
confidential information to an attorney or attorneys engaged 
to render advice about and to provide representation in con¬ 
nection with such matter and to persons working under the 
supervision of such attorney or attorneys, for the purpose 
of preparing and presenting a defense against such claim or 
action. 

(e) Court-ordered examination . Communications made to or 

diagnoses and opinions made by a psychotherapist in the 
course of a mental examination ordered by a court for good 
cause shown may, if otherwise relevant and admissible, be 
disclosed at judicial or administrative proceedings in which 
the client is a party or in appropriate pretrial proceedings 
provided such court has found that the patient has been as 
adequately and as effectively as possible informed before 
submitting to such examination that such communications, 
diagnoses and opinions would not be considered confidential 
or privileged, provided that such communications, diagnoses 
and opinions shall be admissible only on issues involving 
the client's mental condition. 

COMMENT : 

This section sets forth five areas in which disclosure is 
permissible without written authorization from a client. These 
are exceptions in generally only a technical sense because in 
most instances the individual will be in control of the informa¬ 
tion. 
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(a) Within mental health facilities ; This subsection 
eliminates a cumbersome requirement for people within a mental 
health facility to exchange and obtain authorizations for dis¬ 
closure of information about individuals. It thus facilitates 
team approaches to treatment and a wide variety of informal 
consultations between therapists. It also allows information to 
flow to all those at the facility who need information in the 
course of their dealings with individual clients. It does not, • 
however, permit information to flow indiscriminately without 
justifiable reasons. Specific protection is set forth so 

that persons employed for billing purposes should not, in 
connection with such duties, receive any information other 
than that necessary for them to make out and send bills 
and receive payment. 

(b) Protection f r o i. serious injury or disease: Despite 
solicitude for confidentiality and the recognized fallibility 
of mental health professionals in predicting dangerous behavior, 
it seems preferable to permit a psychotherapist to disclose 
conficential information when and to the extent he deems it 
necessary in order to prevent serious physical harm. Otherwise 
a psychotherapist would risk civil, criminal or disciplinary 
action in acting to prevent injury. 

This section is permissive only. No requirement to 
disclose in such circumstances should exist. If it did, were con¬ 
fidentiality would be seriously vitiated. Often the voicing 
of threats, anger and frustration in therapy relieve the tension 
that could lead to violence; and the judgments whether threats 
are real or past violent actions are likely to be repeated are 
extremely subjective and uncertain. 

(c) Billing : This paragraph seeks to achieve an accommo¬ 
dation between the individual's right to privacy and the 
rights of mental health services providers to seek payment. 

The use of outside agencies by mental health services providers 
lect their bills is prohibited, at least until after their own 
in-house efforts have proven unsuccessful. The routine use of 
outside collection agencies by persons and agencies known as 
mental health care providers involves an unnecessary and po¬ 
tentially harmful dissemination of information about individuals 
as mental health clients and creates small registers of mental 
health service clients. Restrictions are also placed on the 
amount of information which may be provided to persons involved 
in bill collecting so as to guard against unnecessary or undue 
stigmatization, embarrassment and pressure. 

The purposes for allowing persons who hold themselves 
out as providers of psychotherapeutic services to seek imn\ediate 
recourse to attorneys-at-law in collecting bills are that lawyers 
should be aware of confidentiality laws and accustomed to 
protecting privileged information and that occasionally 
it may be necessary for claims to be submitted in bankruptcy, 
decedents' estates and other legal proceedings with time limita¬ 
tions for the filing of claims. 
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In the event of litigation involving a claim for 
psychotherapeutic services, this section places restrictions 
on the kinds of information that need to be disclosed unless, 
through denial or otherwise the client or his authorized repre¬ 
sentative creates a particular need for further disclosure of 
confidential information. 

(d) Client-litigant exception ; Some statutes that provide 
for a psychiatrist-patient or psychotherapist-client privilege 
include a broad exception for cases in which the patient or 
client has raised his mental or emotional condition as a claim 
or defense. The general rationale for the exception is to 
prevent the shield of confidentiality from becoming a sword 
of unfair advantage by allowing the individual to put his 
mental or emotional condition into issue and then to prevent 
relevant information about it from being disclosed. While 
this rationale is commonsensical, as,a broad exception it has 
proven to be susceptible to abuse and to be unnecessarily 
expansive. One complaint is that people with meritorious claims 
may be forced to withdraw them in the face of threats to force 
disclosure of sensitive or embarrassing information during 
pre-trial discovery or in the courtroom. Also, the argiment 
can be made that an overly broad client-litigant exception 
unconstitutionally forces people with just claims to waive their 
right to privacy as a condition of seeking legal redress. 

Thus, a number of safeguards have been incorporated 
in the present version of the exception so that intrusions upon 
confidential information are made only when absolutely necessary, 
and then only when the court finds that the interests of achiev¬ 
ing justice supersede any possible harm that would flow from 
disclosure. Thus, before any disclosure takes place, a judge 
must find in private proceedings in his chambers that the pro¬ 
posed testimony or evidence is relevant, probative, not unduly 
prejudicial or inflamatory, and otherwise clearly admissible. 
These are ordinary requirements regarding the admissibility of 
evidence. They are set forth here in order to highlight therr 
special applicability in this situation and to guard against 
pre-trial disclosure of information that would not subsequently 
be admissible at the trial. 

The court must also determine that no other satis¬ 
factory evidence exists to establish the facts sought to be 
shown through confidential information. In many cases a 
current mental examination of the client will suffice to show 
the nature, extent and cause of mental or emotional disorder. 
Also, it may frequently be the case that the parties can 
stipulate to certain facts and thus avoid the need to resort 
to confidential information. The court can be expected to 
encourage parties to take this route. 
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If the court still determines that the disclosure of 
confidential information is admi 'ible and necessary to prove 
relevant facts, it must finally -atermine that the "interests 
of substantial justice" in the case are more important than 
protection from injury that may be caused by the disclosure of 
the information. 

The final sentence of this subsection permits no ex¬ 
ceptions in divorce cases. This recommendation arises out of 
the experience in Illinois, where it was found that the ex¬ 
ception was discouraging married persons from seeking psycho¬ 
therapeutic help with regard to marital or sexual problems 
because of the fear that a subsequent divorce action might 
result in disclosure of their confidences. The Illinois 
position makes good sense and is thus included here. Claims 
for "pain and suffering" are also expressly excluded. This is 
simply a clarification to insure that the phrase "mental and 
emotional condition" is not broadly interpreted to include the 
ordinary claims for pain and suffering which personal injury 
claimants assert. Without this clarification, defendants in 
personal injury cases would have at least a marginally credible 
threat of forcing disclosure of confidential information as 
a means of coercing personal injury claimants into dropping 
their claims. 

It should also be noted that this exception has been 
worded broadly enough to encompass cases, such as malpractice 
actions against psychotherapists, in which the treatment re= 
ceived by the client has been placed in issue by him. 

Confidentiality is protected after the client's death 
in recognition of the fact that people may be dissuaded from 
engaging in mental health care or being fully candid during 
treatment out of a fear that all such information could easily 
be disclosed after their deaths. 

(e) Court-ordered examination ; This subsection merely 
clarifies what would be obvious in the context of a court- 
ordered examination administered for the purpose of producing 
information for use in judicial or administrative proceedings, 
i.e. , that such examinations and the results of them are not 
confidential in that the results of them may be admitted in 
evidence on issues involving the individual's mental condition. 
It should be noted, however, that this subsection does not 
create positive authority for the conduct of such examinations. 
That authority must derive from other statutes. 






5. Waiver . 

(a) Particular items of confidential information may be disclosed 
in judicial or administrative proceedings if the court in 
which the proceedings have been brought or, in the case of 

an administrative proceeding, the court to which an appeal 
from am administrative determination may be taken, finds 
that the information is relevant and otherwise admissible 
and that ne client or his authorized representative has, 
without coercion, knowlingly waived confidentiality by dis¬ 
closing, or consenting to disclosure of, the substance of 
such particular information. 

(b) Disclosures that are privileged, disclosures made in the 
course of obtaining payment for treatment and related 
services, and disclosures made in the interest of accom¬ 
plishing a purpose for which the psychotherapist was con¬ 
sulted are not waivers of confidentiality. 

(c) Consent to disclosure for purposes of this section 5 in¬ 
cludes a failure by the client or his authorized represen¬ 
tative to assert the confidentiality of information in any 
proceeding in which he has the legal standing and opportunity 
to do so. 

COMllENT ; 

This section is patterned after the California law regarding 
the waiver of the psychotherapist-patient privilege. It allows 
adversary parties to introduce confidential information when 
the individual to whom it pertains or his authorized represen¬ 
tative has previously, voluntarily disclosed or consented to 
disclosure of the substance of such information. It should be 
noted that waiver occurs only with regard to particular items 
of such information and that disclosure of one piece of infor¬ 
mation is not tantamount to a waiver of all confidential in¬ 
formation about the client. 

6. Rulings on claims of confidentiality . 

(a) In a ruling on an assertion of confidentiality to 
prevent disclosure in judicial or administrative proceedings, 
the court may not reguire disclosure of information asserted 
to be confidential under the Act in order to rule on such 
assertion. 

(b) When neither the client nor his authorized represen¬ 
tative are parties to an administrative or judicial proceeding 
or they otherwise lack the opportunity to assert confidentialit 
(i) any person asked in administrative or judicial proceedings 
to disclose confidential information may assert its confiden¬ 
tiality; and (ii) the presiding officer on his own motion or 
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the motion of any party shall exclude such information. Such 
presiding officer may not exclude information under this 
section 6 if (i) he is otherwise instructed by the client or 
his authorized representative to permit disclosure; or (ii) 
the proponent of the evidence establishes that there is no 
person authorized to assert confidentiality in existence. 

(c) Whenever confidentiality is asserted under this Act 

in a judicial or administrative proceeding, the party opposing * 
such assertion shall have both the burden of going forward 
with evidence and the burden of proof with regard to issues 
of whether confidentiality has been waived and whether any 
relevant transmissions of information were not made in con¬ 
fidence . 

(d) No person shall be held in contempt for failure to 
disclose confidential information unless he has failed to 
comply with a court order that he disclose such information. 

COMMENT ; 

This section also is patterned after California law. It 
provides that in order to assert confidentiality, one need not 
disclose the information he is seeking to protect. It provides 
for the assertion of confidentiality in proceedings in which 
the client and his authorized representative are not participants. 
It also places the burden on any party disputing a claim of con¬ 
fidentiality to pro>^e waiver or to prove that relevant infor¬ 
mation was not given "in confidence". Finally, it makes it clear 
that only a court can compel disclosure of confidential informa¬ 
tion. Thus, in administrative proceedings, the disclosure could 
not be compelled without a court order being obtained. Under 
the California law, certain administrative agencies having 
subpoena power are given authority to compel disclosure of 
confidential information on pain of a finding of contempt. The 
recommendation here is that all such matters should be referred 
to a court of law. 


7. Prescriptions. Nothing in this Act shall be construed as limiting 
or interfering with state and federal programs established pur¬ 
suant to law for regulating and monitoring the handling and 
dispensing of prescription drugs. Otherwise, however, prescrip¬ 
tions for psychotropic drugs shall be considered concidential 
information and subject to the provision of this Act. 


COMMENT ! 

Prescriptions issued by psychotherapists are included within 
the definition of confidential information. This section reinfor¬ 
ces that position but allows for such handing of records of pre¬ 
scriptions as are necessary to conform with state and federal laws 
regulating prescription drugs. 
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8. Research. Persons engaged in research may have access to 
• confidential information which identifies clients where 

needed for such research, provided no records thereof shall 
be removed from the mental health facility which prepared 
them. Data which does not identify clients or coded data 
may be removed from a mental health facility provided the 
key to such code shall remain on the premises of the facility 
and no copies thereof are removed. Where the person engaged 
in research is to have access to confidential information, the 
research plan first shall be submitted to, and approved by, 
the director of the mental health facility or his designee» 

The mental health facility, together with the person doing 
the research, shall be responsible for the preservation of ^ 
the anonymity of the clients and shall not disseminate data 
which identifies a client except as provided by this Act. 

COMMENT ; 

This provision is closely patterned after the section of 
the Connecticut confidentiality statute governing research. A 
requirement that researchers obtain authorizations from each client 
would unduly burden research efforts. Thus, the emphasis of the 
approach set forth above is on requiring researchers and heads of 
mental health facilities to protect the anonymity of mental health 
clients in the work and publications of researchers. 


9. Mandatory Cautions . 

(a) All non-oral disclosures of confidential information 

shall bear the following statement: "The protection of th^ 
confidentiality of information contained herein is required 
under [chapter ] of laws of the State of [ ]» 

provides for civil., damages and criminal penalties for 
violations. This material shall not be transmitted to 
anyone without consent or other authorization as provided 
in the aforementioned statute.” A copy of the pertinent 
consent form specifying to whom and for what specific use 
such communication or record is disclosed or transmitted, or 
a statement setting forth any other statutory authorization 
for disclosure or transmittal and limitations imposed there¬ 
on, shall accompany all such non-oral disclosures. In cases 
of oral'disclosure, the person disclosing confidential infor¬ 
mation shall inform the recipient that such information is 
confidential under the laws of this state. 

(b) Psychotherapists shall insure that all persons in their 
employ or under their supervision are aware of their respon¬ 
sibilities to maintain the confidentiality of info^ation pro¬ 
tected by this act and of the existence of criminal and civil 
liabilities for violations of this Act. 
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COMMENT ; 

This provision also is taken from the Connecticut statute. 

It is calculated to perform the valuable function of plaing 
recipients of confidential information on notice as to the 
strict requirements of this law and the civil and criminal 
penalties for violations. 

10. Civil Remedies. Any person aggrieved by a violation of this 
Act may petition the [ 1 court for the county in which 

he or the defendant resides or in which such violation oc~ 
curred, for appropriate relief/ including temporal^ 
permanent injunctions, and such petition shall be privileged 
with respect to assignment for trial. Such aggrieved person 
may also prove a cause of action for general or special 
damages, or both, and, in cases of willful or grossly 
negligent violations, punitive [exemplary] damages. 

COMMENT ; 

Provision is made for obtaining injunctions against viola¬ 
tions of this act, a remedy that is obviously wholly in keeping 
with the spirit and purposes of this act. With regard to damages, 
the intention is that general damages can be recovered for 
violations without a specific showing of special damages. 


11. Criminal Penalties . 

(a) Violations of this Act caused by simple negligence shall 
be punishable as misdemeanors pursuant to [relevant statute] . 

(b) A willful or grossly negligent violation of this Act, 
shall be punishable by a fine not to exceed $5,000 or imprison 
ment not to exceed 30 days or both. For purposes of this 
section, in cases of willful disclosure of confidential in¬ 
formation, each such disclosure of information pertaining 

to any one person to any other natural person shall con¬ 
stitute a separate violation. 

COMMENT ; 

The intention of the final sentence of this section is that 
willful disclosure of information about one person to ten other 
persons constitutes ten violations and that a disclosure of in¬ 
formation about five individuals to five other persons constitutes 
25 violations. 
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12. Engloyee Discipline . 

(a) Any state, county or local government employee and any 
employee of a mental health facility operated under con~ 
tract to a state, county or local government or depart¬ 
ment or agency thereof who repeatedly, willfully or through 
gross negligence violates this Act, shall be dismissed from 
employment, or, in the case of mitigating circumstances 
deemed adequate by the employer, appropriately disciplined 

'transferred to a position, if available and otherwise 
suitable, outside a mental health facility and involving no 
access to confidential information. 

(b) Negligent, non-repetitive violations of this Act shall 
render such employees subject to appropriate disciplinary 
action. 

(c) In the course of any disciplinary or dismissal actions 
against such employees, confidential information shall not 
be used except to the extent necessary to comply with 
principles of fair notice and hearing, and client iden- 
tifisrs shall be removed from any such information prior 
to its use in such proceedings. 

(d) All contracts between private persons and any state, 
county or local government or department or agency thereof 
involving access by such private persons or their employees, 
representatives, agents or subcontractors shall include a 
provision setting forth the requirements of this section. 

The absence of this clause from any such contract shall 

not have any effect upon the effectiveness of this section. 

13- Client Access to Information to be Disclosed 

vA) Prior to the honoring of any request for confidential infor- 
mation pursuant to an authorization as specified in section 3 of 
this Act, the client, his guardian or, if the client is less than 
14 years of age, his parent or guardian, shall have the right (i) 
to receive the'notice provided for in subsection (b) of this 
section 13, and (ii) to examine and to obtain copies of any 
disclosures proposed to be made pursuant to such request and to 
be informed of the substance of any such oral disclosures. 

f**) Prior to honoring any request for confidential information 
pursuant to an authorization as specified in section 3 of this 
act, a mental health facility shall not provide such information 
less than two weeks after it has delievered or mailed to the 
client, or his guardian or, if the client is less than 14 years 
of age, to his parent or guardian, a written notice advising of (i) 
the request, and the date on which disclosure is proposed to be 
made pursuant to such request, (ii) the rights set forth in sub- ' 
section(a)(ii) of this section 13 and the right to withdraw his 
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authorization for disclosure and (iii) of the name, address and 
telephone number of the person or persons the client can contact 
in order to examine such information and obtain a copy thereof. 

A copy of the authorization and of the request for disclosure shall 
be attached to or enclosed with such notice. 

(c) Section 13 shall not apply to requests for confidential infor¬ 
mation pursuant to authorization as specified in section 3 of 
this act when such requests are: 

(i) made by a physician, licensed [or certified] psycholo¬ 
gist or attorney-at-law who asserts that he has been re¬ 
tained to provide professional services to the client; 

(ii) made by an attorney-at-law who asserts that he is an 
attorney for the client's guardian or, if the client is 
less than 14 years of age, for the client's parent or 
guardian; or 


^i™ited to names, addresses, dates on which services 
were performed and the amounts of charges for services. 


(d) Any person having received confidential information pursuant 

disclosure shall make such information 
variable and provide copies thereof upon receipt of reimbursement 
for reasonable copying charges to the client to whom such informa¬ 
tion pertains, the guardian of such person, and the parent of 
person if he is less ‘lan 14 years of age upon request. 

[This subsection 13(d) sha.1 not, however, apply to personal 
notes of a psychotherapist which have been disclosed to a 
physician or psychotherapist pursuant to Section 18 of this 
Act.] Upon request, the holder of such information shall permit 
the pertinent client or his guardian or, if he is less than 14 
years of age, his parent, to submit clarifying or correcting 
i other documentation of reasonable 

length for inclusion with the confidential information. Such 
remarks, statements and other documentation shall be kept with 
the relevant confidential information, shall accompany it in 

disclosures and shall be governed by the provisions 
of this Act to the extent they contain confidential information. 


COMMENT; 


The question whether mental health services clients sho\^d 
be permitted access to their mental health care records generally 
is debated elsewhere. Such clients should, at a minimum, be able 
fully to apprise themselves of information about themselves being 
disseminated outside mental health care channels. Accordingly, 
this section gives such clients access to any information that 
will be, or has been, disclosed pursuant to their authorization 
to outside persons. Given this opportunity, prior to dissemina¬ 
tion of information, mental health care clients will have the 
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opportunity to verify the accuracy of information being so dis¬ 
closed, to challenge disclosures as being outside or beyond 
their authorization, and, when they see fit, to withdraw their 
authorization and accept the alternative consequences. 

Exceptions to the two=week opportunity to examine infor¬ 
mation to be disclosed are made for disclosures to the doctors, 
psychologists and lawyers of clients. These professionals 
occupy a clear relationship of trust with the client and their 
needs for the information frequently require more expeditious 
disclosure than the two-week delay would permit. Likewise, 
routine billing-type information may be discl^i^ed without 
compliance with these rigorous provisions. ITiis exception is 
based on the assumption that the client has little need or 
interest in reviewing this information before it is disseminated 
to previously authorized persons. 

After disclosure, the client should have full opportunity 
to know what information was disseminated about him. Among the 
major evils of clearinghouses, dossiers and data banks containing 
personal and confidential information is that they frequently 
provide the basis for adverse action against individuals, which 
actions they cannot meaningfully contest, challenge or even 
understand because they are denied access to the information 
on which it is based. Similarly, much of the information dis¬ 
seminated, but kept secret from the people to whom to pertains 
is erroneous or susceptible to misinterpretation because, ig¬ 
norant of its substance, the individual is unable to have it 
corrected or removed. Accordingly, subsection (d) provides 
reasonable recourse to the client to examine the information 
and to have his clarifications or corrections included in 
his files. 


14. Group Health and Life Insurance 

Information regarding medical and mental health history, con¬ 
dition and treatment on group health and group life insurance ap¬ 
plications, questionnaires and claim forms to be submitted to an 
insurance company regarding the insurance coverage of a resident 
of this state shall be submitted directly by insured or covered 
persons and by providers of covered health care services to the 
insurance company, and no person shall demand or request the 
same or any copy thereof, or information therefrom, to be sub¬ 
mitted to or through any member or representative of the group, 
or to or through the employer or any representative or agent of 
the employer of the persons covered by such policy. Insurance 
companies with group policies covering persons residing in this 
state and the representatives and agents of such companies, in 
accordance with rules and regulations to be promulgated by the 
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Commissioner of Insurance, shall, within 120 days from the effec¬ 
tive date of this act (a) take measures to assure that group 
members, employers of group members and representatives and 
agents of such employers involved in the administration of such 
policies are advised of the requirements of this section; (b) cause 
notices regarding this section to be printed prominently on all 
such policies, on printed materials intended to be provided to 
group members and their employers regarding such policies and 
on all applications, questionnaires, claims and similar forms 
to be submitted by or on behalf of covered persons and by persons 
providing covered health care services. For purposes of this 
section, covered health care services shall include diagnostic 
and evaluative services. This section shall not apply to ap¬ 
plications for life insurance benefit payments. 

COMtlENT ; 

Employees covered by group health insurance should not have 
to choose between insurance coverage and confidentiality. Yet 
that is precisely their choice when the processing of insurance 
claims and other insurance forms entails employer access to 
sensitive information. It is obvious that many employees would 
choose either to forego treatment or to pay for it out of personal 
funds rather than provide their employers with information about 
their own or their family members' abortions, mental disorders, 
venereal disease or various other problems. Employer access 
to such information can lead to firings, demotions, suspensions 
or to subtle or disguised discrimination or ostracization. 

Employers can be kept informed of total costs of care and treat¬ 
ment and insurers can be kept apprised of the names of persons 
covered through employment without the employer knowing clinical 
facts which may injure individual employees. 


15. Health and Life Insurance; Prohibition on Requirement of 

^nsent to Disclosure by Insura’-cc Company to Others . 

No insurance company or any employee, representative or 
agent thereof shall require of any person residing in this 
state as a condition of the issuance, continuation, renewal or 
reinstatement of a life, health, accident, medical, hospitalization 
or similar insurance policy or as a condition of paying any bene¬ 
fits thereunder that an applicant, insured or covered person, 
or any person acting in his behalf, authorize or agree to author¬ 
ize such insurance company to disclose confidential information 
with client identifiers to persons other than itself. Advice 
that no such requirement may lawfully be imposed must be given * 
in conjunction with any request for such authorization. 




I 
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COMMENT ; 

The Medical Information Bureau (MIB), a clearinghouse 
operation which services some 760 life insurance companies, 
some of which also issue health insurance, has medical back- 
information/ including psychiatric and nervous dis— 
orders, on more than 12 million people. Its data bank is 
expanding at the rate of about 400,000 people each year. 

MIB receives medical information about applicants and policy 
holders^from insurers and it supplies "alerts", upon request, 
to participating companies for their use in evaluating appli¬ 
cations and claims. According to MIB rules, such "alerts" 
to notification that persons, about whom an in¬ 
surance company has requested information, have reportedly 
experienced certain illnesses in the past; participating cQm~ 
panies are ^ not supposed to deny applications or claims sot^'ly 
b^sis of "alerts." Rather they are to make their own 
independent investigations and base their determinations on 
such investigations. How vigorously and extensively MIB 
enforces these rales against itself and the companies which 
support it is unknown. 

^ The purpose of the MIB system is to help insurance com¬ 
panies protect themselves against applica-rts and claimants who 
fraudulently or negligently fail to disclose past health care 
to insurers. There are smaller systems than MIB providing the 
same type of service. 

. The existence of such massive computerized data banks 
including mental health information represents a deplorable 
imbalance between individual privacy and business needs. 
Whatever relationship there may be between mental or emotional 
disorder and life expectancy would not justify the inclusion 
of mental health information in such a system. */ 


V Whether such a system, to the extent that it includes 
non-mental, medical history, should exist at all is beyond 
the scope of this work. It has been sharply and properly 
criticized as a secret operation. Individuals should at least 
know that information about them is included in such data banks 
and have access to whatever information is so recorded. This 
section s prohibition against insurance companies requiring 
individuals to authorize them to pass confidential information 
on to other persons should effectively preclude the growth 
and continuation of inclusion of mental health information 
in these and similar systems. 
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16. Statey County and Local Information Systems . 

(a) Official inspections ; Nothing in this act shall be 
construed as prohibiting any state, county or local government 
official from performing any audits, investigations or inspec¬ 
tions of mental health facilities in the state as required or 
authorized by law, provided that the performance of such 
duties shall not entail removal from any such facility any 
confidential information with client identifiers or any codes 
or keys to electronically processed information. 

(b) Statistical reports ; Nothing in this act shall be 
construed as prohibiting the issuance of statistical reports 
and similar anonymous data regarding the operations of mental 
health facilities. 

(c) Electronic Data Processing ; 

(i) No confidential information with client identi¬ 
fiers regarding any client of a mental health facility shall be 
recorded outside such facility on electronic data processing 
equipment operated by or for a state, county or local govern¬ 
ment or any department or agency thereof, except in accordance 
with this subsection (c) of this section 16. 

(ii) In order to facilitate the treatment of current 
clients of a mental health facility, said facility may cause 
information regarding such clients to be recorded on electronic 
data processing equipment, provided that such information shall 
be encoded and shall contain no client identifiers except for 
symbolic identifiers, and the key to such encoding and the 
symbols by which information may be matched to clients shall 

at all times be kept secure on the premises of the mental 
health facility by data processing personnel under the direct 
supervision of the director of such facility. Such key and 
symbolic identifiers shall under no circumstances be disclosed 
to any person other than the personnel responsible for data 
processing at said facility except as provided in subsection 
(c)(iv) of this section 16. In the event (A) unauthorized 
persons have gained access to the key or the symbolic identi¬ 
fiers, (B) it appears to the director of the facility that 
unauthorized persons might have gained such access and a 
possibility of compromise of the information exists, or (C) 
disclosure of keys or symbolic identifiers is required in 
connection with any disciplinary, civil or criminal action, 
the key or symbolic identifiers, as appropriate, shall be 
changed so that any person with the former key or symbolic 
identifiers shall be unable thereby to identify any client to 
whom the electronically stored data pertains. Symbolic iden¬ 
tifiers may be a series of letters or numbers or other symbols 
and shall be so designed as to be unique to the mental health 
facility and unknowable to other persons. 
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(iii) No more than [90] days after a client has 
completed or withdravm from diagnosis, treatment, care and 
rehabilitation at a mental health facility, all records and 
other means by which a symbolic identifier can be used to 
match electronic data containing confidential information 
regarding said client shall be destroyed by electronic data 
processing personnel at such facility. 

(iv) Keys and symbolic identifiers as described in 
subsection (c(ii) of this section 16 may be disclosed (A) to 
the extent necessary for auditors regularly employed by state, 
county or local government to inspect electronic data processing 
equipment to insure strict and complete compliance with this 
act, provided that such inspections shall not involve the 
removal of such keys and identifiers, or copies thereof, from 

a mental health facility, (B) to the extent required for a fair 
hearing in connection with the dismissal or discipline of 
an employee charged with violating this act, and (C) to the 
extent necessary for use in civil or criminal actions arising 
out of violations of this act. 

(d) Indigency investigations ; Any agency of state, county 
or local government charged with responsibility to investiage 
or audit claims of indigency, hardship or similar status whereby 
individuals may receive mental health care services [and ser¬ 
vices of the Mental Health Advocacy Service] without charge 
or on the basis of reduced charges, shall maintain the con¬ 
fidentiality of the clients in the conduct of such investiga¬ 
tions or audits and, upon the completion thereof, shall forward 
a report to the facility or agency for whom it was prepared 
and shall keep no record of such investigation by which the 
client can be identified. 

COMMENT ; 

(a) Official inspections ; Inspections of mental health 
facilities can be accomplished and reports on such inspections 
can be performed without the disclosure of individual client 
identity beyond the persons doing the inspecting. The purpose 
of this section is to make clear first that this act is not intended 
to interfere with legitimate inspections and second that Such 
inspections should not compromise the protection of confidential 
information. 

s** (b) Statistical reports ; This subsection states the 

obvious out of an abundance of caution, lest the opponents of 
strict confidentiality overstate the strictures which this act 
would impose. 

(d) Electronic data processings This subsection employs 
the approach described at pages through of the introductory 
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materials. Essentially, it is designed to keep client-identified 
confidential information at the local mental health facility 
level and thus prevent governmental data-banking of such in¬ 
formation from several facilities. It should be noted that in 
addition to removal of client-identifiers prior to trans¬ 
mission of confidential information, this subsection requires 
that the information be "scrambled" by an encoding mechanism 
at the facility. This would discourage attempts to gain 
information about particular individuals at a central computer 
facility by means such as scanning according to the dates of 
admission or other pieces of information that an unauthorized 
person may have about the care or treatment of particular 
persons. 

(d) The purpose of this subsection is to help insure 
that mental health client registers are not complied outside 
mental health channels. There may be other agencies in a 
given state that provide supporting services to mental health 
facilities in such a fashion that their records of services 
produce listings of mental health clients. If so, the 
operations of such agencies should be governed by a similar 
provision. 


Alternative Provision for Electronic Data Processing 
by Mental Health Facilities . 

(a) No electronically processed data of confidential 
information with client identifiers shall be recorded on equip¬ 
ment outside a mental health facility except in accordance with 
this section. 

(b) Confidential information regarding current clients 
may be recorded on electronic data processing eguioment outside 
a mental health facility only if 

'i) such information is encoded by means which make 
it impos! )le for persons other than data processing personnel 
within Si. facility to discern the identity of individual 
clients; 

(ii) the encoding means or devices by which a client 
can be identified are delivered, within 60 days after a client 
is discharged or otherwise ceases to participate in diagnosis 
or treatment, by data processing personnel within such facility 
to a person or persons under the direct supervision of the 
facility director, which person or persons are strictly denied 
access to the electronic data processing equipment and are 
responsible for the safekeeping of such encoding means or 
devices and the denial of access thereto to all persons except 
as provided in subsection (6) (iii) of this section _; 
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(iii) the encoding means or devices by which a former 
client can be identified may be returned to data processing 
personnel for purposes of reactivating access to confidential 
information stored on electronic data processing equipment when, 
and only when, (A) the client to which such information per¬ 
tains has reentered diagnosis or treatment at such facility, 
or (B) a request for confidential information which may be 
honored under the provisions of this act has been received; 
and 


(iv) no la^er than three years after a client has 
been discharged or has otherwise ceased to participate in 
diagnosis or treatment at such facility, either said encoding 
means or devices pertaining to such client shall be destroyed 
or all electronically processed data pertaining to such client 
shall be returned to data processing personnel at such facility. 

(c) Such encoding means or devices may be disclosed 
(i) to the extent necessary for auditors regulagly employed 
by the state to inspect electronic data equipment to insure 
strict and complete compliance with this act, provided that 
such inspections shall not involve the removal of such en¬ 
coding means and devices, or copies or other reproductions 
thereof from a mental health facility, (ii) to the extent 
required for a fair hearing in connection with the dismissal 
of an employee charged with violating this act, and (iii) 

to the extent necessary for use in a civil or criminal action 
arising out of violations of this act. 

(d) This section does not apply to electronic processing 
of data concerning persons covered by medical or other health 
insurance by an insurance company providing such coverage to such 
specific individuals, provided such companyis periodically 
audited in accordance with regulations promulgated by the 
commissioner of insurance to assure strict and complete ad¬ 
herence to the provisions of this act. 

COMMENT ; 

Section 16 (c) governs public mental health information 
systems. This alternative provision would regulate all 
electronic data processing of mental health data. It employs 
the same basic approach of keeping the client-identifying 
capability at the individual mental health facility. It 
employs additional techniques for safeguarding client-identi¬ 
fiers within the mental health facility. 

Note that subsection (d) provides some means to prevent 
abuse by or through insurance companies. In general it must 
be admitted that this proposed legislation does deal extensively 
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with the problem of data banks within insurance companies. 

More attention needs to be given the troublesome problem of 
regulating the flow of confidential information to insurance 
companies and their handling of it in a manner consistent with 
their need for detailed information. 


17. y Pisclosures Requir ed in Federally Funded Programs . 

Confidential information may be disclosed to federal 
departments and agencies to the extent required under federal 
law (i) obtain reimbursement for diagnosis, treatment and 
other meirfcal health care services under federally funded 
programs ai\d (ii) to conform to legally constituted programs 
for review ^d audit which are a requisite for participation 
in federally\funded programs. 

(b) Any ^ganization or agency designated under federal 

law to perform ^ch reviews or audits of the cases of clients 
who are resident^of this state shall maintain the confidential¬ 
ity of confidenti^ information, shall not disclose confidential 
information exceptNto the extent required by federal law, and shall 
destroy the means b\ which clients can be identified in such 
information and recoms containing such information at the 
earliest opportunitie^consistent with the requirements of 
federal law. \ 

(c) To ensure that'confidential information regarding 
citizens and residents ofNthis state is afforded maximum pro¬ 
tection consistent with th^provisions of this act, the [Com¬ 
missioner of Mental Health]Nshall promulgate regulations that 
specify the minimum informatVpn required pursuant to subsec¬ 
tions (a) and (b) of this sec^on 17 and disclosures in excess 
thereof shall constitute violations of this act. In the 
event a demand for confidential information in excess of that 
provided for in such regulation^is made upon any mental health 
facility in this state upon painNof disallowance of reimburse¬ 
ment or other benefits, such faci^.ty shall immediately refer 
the matter to the [Commissioner ofNMental Health] or his 
designee who shall, on behalf of su^ facility, obtain a 
resolution of the matter either by n^otiation or appropriate 
court action, or by advising said facriity that disclosure is 
required under federal law. Disclosure^ pursuant to the pre¬ 
ceding sentence shall not constitute violations of this act 

if all reasonable measures to assure confidentiality are taken. 
Pursuant to regulations adopted by the [Commissioner of Mental 
Health]. anv mental hea lth facility, other Xlian one operated 

V A reasonable approach, however, is propok^d to deal with 
data hanks created among insurance companies. NSee section 15 , 
supra . \ 


^^7 
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by\he state, shall be reimbursed by the [Department of Mental 
Healri;^] for any claims for reimbursement under federally 
funded^rograms which are denied as a result of prompt com- 
plianceNrfith this section. 

(d) ^e [Commissioner of Mental Health] shall prepare 
written notJ^^s describing the requirements under any federally 
funded progr^Hs for the disclosure of confidential information 
with client idei^tifiers, the nature of the information to be 
disclosed, the pbirsons and agencies who will have access to 
such information rad the purposes for such access; and he 
shall promulgate reflations establishing procedures whereby 
each person being pr^ided care or other services for which 
reimbursement will be'^^ught through a federally funded program 
involving such disclosuf will be given such notice at the 
outset of the delivery oryservices. Such notices shall provide 
advice regarding the indiv^ual's option not to receive 
treatment on a basis whereur^er such disclosures are required. 

COMMENT ; 

Federal programs have the potftial for creating data 
bank operations that would dwarf staf and private systems, 
but federal legislation is beyond the\scope of this material. 

It is recommended, however, that states\assume responsibility 
for protecting the privacy and confident^!ity interests of 
their citizens by ensuring that federal aahdnistrators extract 
no more client-identifed information than is\properly required 
under federal law. The approach here recommenfd is rigorous 
and, perhaps, unduly cumbersome to impose on pri^te providers 
of mental health care services. Accordingly, it r^y be ad¬ 
visable to limit its scope to public facilities. 1%. that is 
done, the information supplied by public facilities TOUld 
serve as a guide to private facilities and practition^s. 


18. Personal Notes; Special Limitations on Disclosure (Optional) 

(a) A psychotherapist may, to the extent he determines it 
necessary and appropriate, keep personal notes regarding a client 
wherein he may record (i) sensitive information disclosed to 
him in confidence by other persons on condition that such in¬ 
formation would never be disclosed to the client or other per¬ 
sons excepting, at most, other physicians or psychotherpists, 

(ii) sensitive ir.formation disclosed to him by the client that 
would be injurious to the client's relationships to other per¬ 
sons to disclose, and (iii) the psychotherapist's speculations 
regarding possible causes of mental disorder, possible diagnoses 
or prognoses and possible treatments which he considers inade¬ 
quately developed, confirmed or verified to warrant recording in 
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client's regular mental health’ records. No authorization to 
disclose confidential information shall be effective with 
respect to such personal notes of a psychotherapist except 
an authorization to disclose the same to a physician or 
psychotherapist who occupies a professional relationship with 
the client whereby he is responsible for the treatment of the 
client and bound to observe confidentiality in that relation¬ 
ship. Upon receipt of such personal notes by such physician 
or psychotherapist, they shall be deemed to be his personal 
notes except to the extent that he transfers information from 
such notes to regular mental health records pertaining to 
the client. 

(b) The keeping of such personal notes shall not relieve 
a psychotherapist from any obligation to record and maintain 
information pertaining to such matters as diagnosis, treatment, 
progress, and all other information required, in an individualized 
treatment plan as described in [sections _ of _1. 

COMMENT ; 

This optional provision is addressed to the problems of 
the dissemination of particularly sensitive and speculative 
types of confidential information and the consequent access 

which clients would have to such information (see section _ 

supra ). This section would provide a relief valve for psycho¬ 
therapists to record items of information which they might other 
wise trust to memory rather than risk its disclosure to insurers 
employers, the client or his guardian or parents. Some such 
information would, however, be valuable to record as an aid 
to his memory or for the use of a possible future therapist. 

This section would facilitate a totally protected recording 
of the information for such purposes. 

How effectively or helpfvilly such a provision would be 
implemented is a speculative matter. Subsection (b) is in¬ 
tended to help prevent it from becoming an enormous loophole 
through which all valuable information would flow and thus 
leave the ordinary records less than fully useful. 


*/ Provisions regarding individual treatment planr in sections 
on Mental Health Standards and Human Rights and Civil Commit¬ 
ment. 
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G. 


Excerpt from Nathan, The Scope of Confidentiali ty 
Issues In the M o dern Medical Settincp (1970), at 23-35, 


IV. 


Patient and Non—Litigant's 
Right to Medical Records 


1• Introduction 

administrators and record room 

personnel can be summarized as: "We will make an individual'i 
record available upon our determination that it is in his ‘best 
interests.' We can think of no apparent reason or situation in 

his'^^ecord^"^^^^^^^*^ would want or be allowed access to 

This section will deal with the problems inherent in such 
medical views A highly revealing study of such attitudes is 
presented as further introductory material. It is followed by a 

general discussion of these issues as well as a brief legal 
analysis. • 

medical, ethical and legal views of medical person¬ 
nel t^ards medical records have been tested in a number of 
empirical surveys. In one survey, ^5 each hypothetical was pre- 
rll a seminar of medical personnel in both the schools of 

^ Medicine of U.C.L.A. After these preliminary tests, 
dn;Lr^^°^ submitted by questionnaire to one hundred 

ThrPP hundred doctors in Minnesota. 

Three of the posed hypotheticals are particularly revealing. 

att#»mn^^nr,^i first, a recently discharged patient was 

attempting to obtain records to determine the identity of a 

doctor who negligently treated him. While the hypothetical 

involves a record possibly related to litigation, it was used to 

rioh^-^ interesting context" to the non-litigant patient's 
right to records.^® 

P was a patient at a hospital and was injured due to 
tlie suspected negligence of one of the doctors. P does 


i4 J. of Forensic Science , p. 354 (1969). 
46. Ibid at 356. 
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not know the identity of the doctor and seeks to look at 
his medical records at the hospital to see if they provide 
any clues. The hospital refuses to let P see his records." 

Question: "Is the hospital justified in withholding 
the records?" 


Preliminary 

Questionnaire Minnesota California Total 




"Yes" 

"No" 

"Yes" 

"No" 

"Yes" 

"No" 

"Yes" 

"No" 

a) 

"medically?" 

16 

18 

45 

14 

37 

13 

98 

45 

b) 

"ethically?" 

15 

21 

42 

15 

33 

17 

90 

53 

c) 

"legally?" 

13 

19 

34 

17 

29 

18 

76 

54 


Of the respondents, more than 2/3 thought there was no 
medical obligation to allow the patient to look at his records 
and a large majority thought that it was not required legally. 
The more frequent responses (and numbers) were as follows: 

1 . attorney or physician should ask because of 
danger of misinterpretation of records -- 9 

2 . subpoena necessary -- 11 

3. patient should be told identity of doctors 
but not given records to look at -- 4 

4. depends on how strongly negligence indi¬ 
cated -- 5 


b) In the second hypothetical, the patient asked his' 
previous doctor to send copies of records to his new doctor. 

"P is treated by Dr. D for a broken arm. An X-ray was 
taken by the doctor, P paid for it. and the negatives are 
now in Dr. D’s possession. P subsequently decides to go to 
another doctor and requests that the negatives or copies of 
them be sent to his new physician. P offers to pay for the 
cost of making copies. D refuses to deliver the negatives 
or copies." 

Question; "Should Dr. D be required to deliver the 
• negatives or copies of them to P's new doctor?" 
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Preliminary 




Questionnaire 

Minnesota 

California 

Total 



"Yes" 

"No" 

"Yes" 

"No" 

"Yes" 

"No" 

"Yes" "No 

a) 

"medically?" 

23 

14 

53 

10 

50 

3 

126 27 

b) 

"ethically?" 

26 

11 

54 

9 

49 

4 

129 24 

c) 

"legally?" 

14 

15 

37 

23 

37 

15 

88 53 


Surprisingly tlie autliors indicate tliat tliere were no 
"meaningful" comments to the hypothetical that would explain the 
relatively large number of "no" answers, although the resi ndents 
did overwhelmingly indicate that the records should be sent: as a 
medical and ethical matter, though a smaller majority indicated 
that it was also necessary legally. There is no doubt, at least 
ethically and legally that the record should be delivered to the 
new physician.^' 

c) The third hypothetical concerned a patient who 
wanted a copy of his record for no particular reason and it was 
clear that he would not be harmed in a medical sense by receiving 
it. 

"A patient has a hernia operation. He is a bright, 
mentally balanced individual. The operation is a complete 
success. He comes to the doctor and asks for a photocopy 
of his medical record. He offers to pay." 

Question: "Would withholding the copy be proper?" 

Preliminary 




Questionnaire 

Minnesota 

California 

Total 



"Yes" 

"No" 

"Yes" 

"No" 

"Yes" 

"No" 

"Yes" "No" 

a) 

"medically?" 

21 

1 

39 

18 

29 

22 

89 

ai 

b) 

"ethically?" 

23 . 

0 

38 

20 

30 

21 

91 

41 

c) 

"legally?” 

16 

3 

35 

18 

24 

23 

75 

44 


The more frequent comments eind the number of commentators 
were as follows: 

1 . record only given to another doctor or insur¬ 
ance company — 11 

2 . patient should get summary but not actual 

record — 5 



47. See infra at notes 55-63. 
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A large majority of the seminar participants and a smaller 
majority of the questionnaire respondents thought the doctor was 
not obliged to furnish the record. As would be expected, the 
formal statement of medical ethics of the American Medical 
Association is in accord with the view that patients are not 
entitred to information from medical records; 

The Judicial Council does*not believe that medical 
ethics intends or requires that a physician give a copy of 
his records to his patient.^® 

3. The reasons stated by the California and Minnesota 
doctors as well as area physicians for denying the patient or 
non-litigant access to his records are not particularly persua¬ 
sive. They include: 

a) It is a time consuming process to make records 
available upon request, i.e. to the medical staff and record 
room personnel. 

b) The patient may notice that the record is incom¬ 
plete, inaccurate or contains uncomplimentary remarks, all of 
which may result in embarrassment to the institution.^® 

c) Making records available will result in an in¬ 
crease in malpractice suits. 

d) The patient has no "right" to the record. It is 
merely a means of communication among medical personnel. 

e) It is hospital policy. The record is the property 
of the hospital and in a case where the patient desires to 
examine the record the ratter should be referred to the physiciein 
or Administrator.^® 

Initially, it can be stated that while some staff time ( a) 
above) will be involved in finding a record, the actual time 
involved will be minimal since open patient access to records is 


48. American Medical Association, Judicial Council Opinions 
and Reports, p. 57 (1967). 

49. The trade "in-joke" concerns the proverbial seventy- 
year-old spinster who saw the notation "patient — S.O.B." on her 
chart. She was persuaded to drop her defamation action when in¬ 
formed that the phrase stood for: "patient short of breath. 

50. Compiled from area interviews. 
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not likely to lead to wholesale requests. As arguments can be 
made that a physician should examine the record prior to its 
release (best interest theory), thi's still does not necessarily 
mean that this will place a heavy burden on the resources of the 
profession. While particular patients may be shocked and dia-. 
mayed by the incompleteness and inaccuracy in their records ( b) 
above), this is certainly not a sufficient reason for complete 
denial of access. Patient access may make it more, rather than 
less likely that records will be better kept. Fear that the 
record may spark a lawsuit { c) above) is not a justifiable rea¬ 
son for denying access; in fact deni/al of access to a medical 
record often raises suspicions that do lead to malpractice suits. 
That reasons d) and e) (above) are unsound will be evident afte: 
an examination of the legal issues involved. 

In a number of jurisdictions the determination of a "right" 
to access can be made by reference to either common law or 
statute.^ In those jurisdictions where recourse to common law 


51. See text accompanying notes 32-33. 

52. Conn. Gen. Stat. Annot. 4-105. Procedure where right 
to inspect records is denied 

If any patient who has received treatment in any such hospi¬ 
tal, after his discharge from such hospital, has made written 
application to such hospital, hospital society or corporation for 
permission to examine his record as such patient in such hospital 
and has been refused permission to examine or copy the same, 
such patient may file a written motion addressed to any judge of 
the superior court, praying for disclosure of the contents of 
such hospital record relating to such patient and for a production 
of the same before such judge. Upon such application being 
filed, the judge to whom the same has been presented shall cause 
reasonable notice to be given to such hospital, hospital society ^ 
or corporation of the time when and place where such p>etition 
will be heard, and such judge, after due hearing and notice, may 
order the officer authorized to act in the capacity of manager of 
such hospital to produce before him and deliver into his custody 
the history, beside ( sic .) notes, charts, pictures and plates of 
such patient for the purpose of being examined or copied by such 
patient, his physiciem or authorized attorney. Each officer of 
any hospital having custody of the history, bedside notes, charts, 
pictures or plates of any patient therein, who refuses to produce 
such record before such judge, pursuant to the provisions of this 
section, shall be fined not more them one hundred dollars or 

(Fn. 52 continued on next pg.) 
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or statute is unavailable, the "right" could be established by 
( analogy to other areas of the law. 

For example, a patient or non-litigant attempting to secure 
his records might point out that the statutes of a number of 
jurisdictions require hospitals to keep records^^ and that they 
should be kept confidential.^^ Further, there are statutes in 
various jurisdictions which state that the patiait "owns" the in¬ 
formation in the record to the limited extent that the physician- 
patient privilege gives the patient control over the use in court 
of information "transmitted between the patient and his physi- 

C C 

I cian.** ^ In addition: 


(Fn. continued from prev. pg.) imprisoned not more than six" 
months or both. 

Note that this section refers solely to discharged patients. 

See also Cal. E. Code § 1158. 

53. Pa. Stat. Ann. tit. 35 § 450305. Registration dis¬ 
tricts; institutional records required 

All superintendents, managers and other persons in charge of 
hospitals, maternity homes, homes for the aged and public and 
private institutions to which persons resort for medical care or 
to which persons are committed by process of law, shall obtain 
and record as to each inmate, at the time of his admittance, all 
personal information required in the certificates prescribed by 
the department. Each inmate shall supply such information at the 
time of admittance, but if the inmate is unable personally to 
supply the information a relative of the inmate or other person 
acquainted with the facts shall do so. 1953, June 29, P.L. 304, 
art. Ill, § 305. , 

54. Pa. Stat. Ann. tit. 35 § 45801. Records; disclosure 
in general 

The vital statistics records of the department and of local 4 • 

registrars shall not be open, to public inspection except 'as au¬ 
thorized by the privisions of this act and the regulations of the 
Advisory Health Board. Neither the department nor local regis¬ 
trars shall issue copies of or disclose any vital statistics 
record or part thereof created under the provisions of this or 
prior acts except in compliance with the provisions of this act 
and the regulations of the Advisory Health Board. 1953, June 29, 

P.L. 304, art. VIII, § 801. 

55. Cal. Ev. C. § 92. 
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"Whenever prior to filing of any action, an attorney 
... presents a written authorization therefore, signed by 
a patient [records] shall be made available for inspection 
and copying by such attorney. 

Ihese statutes speeik to an obvious state interest in proper 
hospital record management and their use in and availability in 
lawsuits. However, they do not really speak to the point of a 
non-litigant's right to inspect and copy his own records. 

Case law of various jurisdictions indicate that a patient is 
entitled to the information kept by a hospital. Although the 
physical records, i.e. the paper, the negatives are the property 
of the hospital,the patient does have a proprietary interest 
in the records themselves, which allows him to inspect or obtain 
a copy.^® The above statement based [on] only a limited number 
of decisions is further limited by various judicially imposed 
limitations. Thus, if it is not in the "best interests" of the 
patient's health to release the information, the doctor or hospi¬ 
tal could be justified in withholding it.^ This presents, once 
again, the problem of what constitutes and who determines what 
such "best interest" in fact is; A hospital administrator? A 
physician? A lay advocate? The patient? Some jurisdictions 
require a "clear case" before denial would be proper; others 
would give the record holder much greater discretion.With¬ 
holding the record while the patient was either hospitalized or 
under treatment would probably be justified although there is no 
case law on that speqific point. Other legal points can be 
summarized as follows: next of kin have a "right" to information 


56. Ibid. 

57. Wallace v. University Hospitals of Cleveland , 164 N.E.2d 
917 (1959); Pyramid Life Ins. Co. v. Masonic Hosp. Ass'n. of 
Payne Co. , 191 F.Supp. 151 (1961). 

58. Bishop Clarkson Memorial Hospital v. Reserve Life Ins .- 
Co. , 350 F.2d 1006 (8th Cir. 1965); Abelson's Inc, v. New Jersey 
State Boeurd of Optometrists , 65 A.2d 644 (1949). 

59. . (.n re Culbertson's Will , 57 Misc.2d 391, 292 N.Y.S.2d 
806 (1968). 

60. Bishop Clarkson Memorial Hospital v. Reserve Life Ins . 
CO., 350 F.2d 1006 (8th Cir. 1965). 

61. Wallace v. University Hospitals of Cleveland , 164 N.E.2d 
917 (1959). 
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from the record in the event the patient dies; ^2 ^he patient if 
deemed entitled to inspect can authorize another, e.g. his in¬ 
surance company to copy the record;^3 the latter, however, cannot 
inspect, despite an authorization, where it has already and un¬ 
conditionally paid the patient's claim and therefore has no 
business reason to inspect the patient's record. 


64 


4. While the common law "generally" favors disclosure (i.e 
upon discharge), unless clearly adverse to the patient's best 
interest, federal government regulations on the matter are appar- 
ently less favorable to the patient. The Veterans Administration 
policy IS typical. The veteran is limited to information con¬ 
cerning himself alone^S 

even those records if the disclosure would either: a) reveal a 
confidential source or b) if he does not indicate a "purpose " 
i.e. If the patient wants the record, just because he wants it, 
he may not receive it.66 Another provision, which overrides 
general availability sections, strongly suggests that the informa¬ 
tion may not be released unless it serves a "useful" purpose. 

Thus, It is once again a question of the hospital unilaterally 

etermining what those "useful purposes" and "best interests" in 
fact, are. 


regulations of the Public Health Service make no qualms 
over their discretionary power and clearly indicate that the 
patient must show a "need" for the records.^8 He may not receive 

IS records although obtaining them would not be contrary to his 
best interests. 


Upon a reasonable showing of the need therefor, the officer 
in charge of a hospital ... may authorize disclosure to a 
patient ... of such clinical information as such officer de¬ 
termines to be medically appropriate for disclosure .... if 


82. Emmett v. Easte rn Dispensary and Cos Hospit al. 
931 (D.C. Cir. 1967). -- ^ - 


396 F.2d 


63. 

Payne Co ., 


Pyramid Life Insu rance Co. v. Masonic Hosp. Assn, of 
350 F.2d 1006 (8th Cir. 1965). 


64. 

Pyramid Life Insurance Co 

188 Kan. 

:#5, 360 P.2d 

858 (1961). 

65. 

38 C.F.R. § 

1.525(a)(3). 

66. 

38 C.F.R. § 

1.526(a). 

67. 

38 C.F.R. § 

1.501(a). 

68. 

42 C.F.R. § 

1.101 - 1.108 


3t/> 


V. Gleason Hospital. Inc.. 
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the patient's examination, treatment or care was requested 

or arranged for by a governmental agency, the information 

shall not m any event be disclosed without the consent of 

that agency.®^ 

Records may be "released" temporarily for purposes of examining 
or copying them, but "under no circumstances should the person 
inspecting the records be permitted to handle or inspect them 
without a representative of the Public Health Service being pres¬ 
ent in the room." The latter provision is an adequate example 
of agency paranoia in these matters.. 

The belief that denial of access is a "self-help" technique 
in defending malpractice suits is an important factor in the 
medical profession's continued refusal to make certain records 
available. Evidently, the profession does not accept the obvious 
proposition that except for privileged information, a medical 
record which contains evidence relevant to a lawsuit can almost 
always be obtained in all jurisdictions. Specifically, recently 
enacted statutes make this fact even clearer.Thus, to deny a 
patient access to his records on the belief that he will thereby 
be frustrated in bringing a lawsuit is a mistake. Ultimately, 
the ex-patient will get his record. Some in the medical profession 
are dimly beginning to recognize the inadvisability of a policy 
of denying patients access to their records. For example, the 
policy of the /jnerican College of Radiology suggests that a liberal 
atcitude regarding the release of films is more desirable than 
strict insistence on the right to require a court order before 
producing them. Nevertheless, such negative attitudes persist 
across the spectrum — especially in the situation where the 
patient is attempting to determine who the negligent doctor, in 
fact, was. The only legal justifications in such a situation for 
withholding records are that a) the hospital might not have the 
sole right to the records and perhaps is indeed obligated to in¬ 
form the specific physician(s) involved before making the 


69. 42 C.F.R. § 1.102(b)(1). 

70. 42 C.F.R. § 1.107(a). 

71. Bernsweig, Legal Aspects of Public Health Service 

Medical Care , p. 63 (1966). — 

72. Cal. Ev. C. § 1158; Cal. Welf. & Inst. C. § 5328(f)* 
Conn. Gen. Stat. Annot. 4-105. 

73. Quoted in Hayt and Hayt, Leqal Aspects of Medical 

Records , pp. 60-62 (1966). -- 
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disclosure and b) the hospital is obligated to check with the 
physician to determine whether it could, in fact, cause "medical 
harm." 


Regarding the second hypothetical (doctor to doctor transfer) 
there is no disagreement between the medical profession and the 
law. However, this is not the case where (as in the third hypo- 
thetical) a patient wants his record for some unexpressed purpose 
and it would do no medical harm. Such access is discouraged and 
threat of court action is often the only answer — albeit usually 
satisfactory in eventual outcome. However, the morality of 
forcing such action is questionable at best and is eikin to forc¬ 
ing the hospital to sue on an overdue legitimately incurred 
medical bill. 


5V? 
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MEDICINE AND THE LAW 


OriMON’S OF JUDICIAL COUNCIL 

The Jiitlii iat Council has authorized the puhli- 
cation of the foUoivinp, opinion. This and other 
opinioii.v by the Judicial Council will be 

puhlidu d in ‘'Medicine and the Law” and will be 
added, as a .supplement, to “Opinions and Reports 
of the Judicial Council.” 

t 

{lucstiini: A “fi’o complaint” committee of a 
coiiiil\ nu’ilical s<Hicty has .asked whether the sec¬ 
ond .sentence of section 7 of the Principles of Medi- 
e.d Kthies specifically authorizes a physician to 
donhle his fee if the patient’s income is twice that 
of the as’erain* person or whether It means that 
when a patii'iit’s income is less than average the 
fee should l»e reduced. ' . 

Opinion: Tile Principles of Medical Ethics are 
"staiulartls by which a physician may determine 
the proprii'ty of his conduct.” They are guides to 
!h’ ohserxed. not laws to be enforced. The second 
sentence of section 7, providing that a physician’s 
“fee should lie commensurate with the services 
renderetl ami the patient's ability to pay” is such 
a guide. It is a general principle which should aid 
the pln sician in considering his fee. In addition to 
legal prohibitions, the very nature of medical prac¬ 
tice prevents the rigid establishment of inflexible 
fees ftir the many services which .nay be rendered 
to an\' individual. This principle does not suggest, 
therefore, that a physician set his fee with mathe¬ 
matical accuracy nor does it impose on him 4n obli¬ 
gation lO act contrary to conscience, reason, or 
experience. 

In the opinion of the Council, "commensurate 
with the services rendered” recognizes that although 
there are some services which-are considered in¬ 
valuable, nonetheless their practical value lies 
within a range,—within h'mits above or below which 
a fee is unconscionable. In the opinion of the Coun¬ 
cil a “patient’s ability to pay” is a secondary factor, 
one to lie considered after, nqt before, value “com¬ 
mensurate with the services rendered” is ascer¬ 
tained. In the further opinion of the Council it is 
not contrary to conscience for the physician to con¬ 
sider the p.itient’s ability to pay if he fixes his par¬ 
ticular fee within reasonable limits. 'The language 
usr'tl in this section is intended only to suggest 
that a physician try, in matters relating to fees, to 
the Iwst of his ability to insure justice to the pa¬ 
tient and himself and respect for his profession. 

In the opinion of the Council, this section can¬ 
not properly Iw int<*rpreted to mean that a physi¬ 
cian or .1 group of physicians mu.st fix average fees 


to be increased or reduced according to the pa¬ 
tient’s economic status, nor to imply that an arbi¬ 
trary sliding scale of fees is to be adopted and ap¬ 
plied individually or by the profession. It may not 
be used to justify an excessively high fee or to ap¬ 
prove an inadequately low fee. 

The Council feels this subject is important enough 
to add the comment that the physician can obviate 
many fec-complaints (and consequent ill-will) by 
discussing fees with his patient so that the patient 
may understand and appreciate the value of the 
service for which the fee is paid. 


OWNERSHIP OF AND ACCESS TO 
HOSPITAL RECORDS 

Considerable uncertainty exists concerning the 
right of access to hospital records. Physicians, pa¬ 
tients, hospital staflF personnel, and others are not 
clear as to their respective rights and obligations. 
Tliis uncertainty may result from the fact that there 
is a lack of knowledge generally about what consti¬ 
tutes the “hospital record” and from the fact that 
there is no well defined body of law relating ex¬ 
clusively to hospital records—insofar as either their 
maintenance or their use is concerned. 

What Is the Hospital Record? 

Patients and their representatives compound the 
confusion because they do not know that hospital 
records relating to a single patient include an ad¬ 
ministrative record and a clinical record and may 
also include a social record. For present purposes 
the term 'Tiospital record” will be used to mean 
only the patient’s clinical record. Few persons, other 
than physicians and hospital personnel, know that 
the patient’s clinical record consists of data recorded 
on at least 12 different forms. Each form contains 
data relating to the patient’s medical or surgical 
care and treatment when he was hospitalized. Con¬ 
sequently, the patient who speaks of his hospital 
record or who authorizes his attorney or insurance 
adjuster to inspect his hospital record seldom real¬ 
izes that this record is a collection of records. 

In 1952 the American Hospital Association as¬ 
sembled thirteen model record forms and distrib¬ 
uted them, with brief comments concerning their 
use. They have been widely accepted. These forms 
include (1) summary, (2) history, (3) physical 
examination, (4) progress notes, (5) physician’s 
orders, (6) clinical laboratory reports, (7) x-ray 
reports, (8) consultation reports, (9) anesthesia 
rix'ord, (10) operation record, (11) graphic rceonl. 
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(1:2' luiiM's noU's. and (13)—in appropriafi’ cast’s— 
a l.il'nr iiToiiI. In llu’ case of sliorl-stay paliciils ('18 
liiMivs nr less) a shorl-slay rni’onl form is used wliii-li 
iiu liidrs llin tlianoosis, llu- rt-solls of the pliysieal 
cv.uniualinn. and r('|)orls of lalioralory tests necr:s- 
s.n\ lor proper evaluation of the case. Accident 
c.tvfs reipiire the completion of a report of accident 
form. '. 

Holes ami rejinlation of the hospital and require¬ 
ments of the Joint Commission on Accreditation of 
llospit.ds demand that these records be authenti¬ 
cated. Tlie joint commission requires that the at- 
tr’iulinj; physician sign the summary, the history, 
phssical examination, physician’s orders, progress 
notes, and reports of operations on all patients. 

Tlu’se forms— this hospital record—represent the 
w lu). what, why, where, when, and how of patient 
car*’ ill the hospital. The primary purpose of these 
forms is to make available at all titties a complete, 
up-to-the-minute WTitten record of the patient’s 
condition and treatment. 

Must a Hospital Maintain These Records? 

Obx ionsly with the complexity of modem medi¬ 
cal and surgical care necessity exists, within the 
hospital, for making and keeping (1) records of 
tli.ignosis and the steps taken to verify it and (2) 
a rccortl of treatment and the steps incident to 
gising it. Good judgment and common sense, effi- 
ciencx and good business practice, in the absence 
of .iin statute, dictate the necessity for keeping a 
written record of the facts and the observations, 
orders, prescriptions, reports, and interdepartmental 
and interprofessional communications made during 
each patient’s hospital stay. 

Some public or governmental hospitals are re¬ 
quired by statute to keep "records” but these statu¬ 
tory provisions are in the interest of governmental 
administration and not particularly for the benefit 
of the hospital, patient, or physician.' By and large, 
st.itntes are silent concerning "hospital records." 
Tile I'xact nature and extent of records which must 
Ik- kept by hospitals have not been the subject of 
statutory definition. Technically, according to law, 
the clinical records of a hospitalized patient could 
be maintained by the doctor attending the case 
according to his own wishes and preferences much 
as he maintains records for nonhospital ca,ses. For 
the sake of uniformity and completeness, however, 
staiidardi/.ation by hospitals of the form of the 
hospital patient’s clinical record has become an 
aceepti'd regimentation. 

it seems clear that the keeping of records is an 
incident of efficient operation of the hospital. Ex¬ 
amination of the several forms will txinfirm this 
xiew. Provisional diagnosis, for example, made 
knoxvii to the hospital on or before the patient’s 
admission and later entered on the summary form, 
facilitates the assignment of a patient to the proper 
service and alerts the hospital staff to the patient’s 


ixissible nr’crl for special therapy. The Join! Com¬ 
mission on Accrcriilalion of Hospitals oii'cs lli.it 
the hospital Im- fiiioi'.la-d with a provl';looal di.ig 
nosis, to Im' eiileied on the ‘aimmaiy (oim, at oi 
before admission. 'I’lie physician's onh-rs form indi¬ 
cates his orders and prescriptions and rcdiicus the 
risk of misunderstanding and forgetfulness. Rerpiest 
for and report of consultation pinpriints facts and 
opinions in relation to a particular patient and his 
particular condition. Progress notes reflect the pa¬ 
tient’s response to or failure of particular therapy. 
’Thus a collection of many facts in an orderly man¬ 
ner in one place and for one person enables the 
doctor to “keep on top" of each case he treats xvith- 
in the hospital. Additionally, they can be of inesti¬ 
mable value to any other physician who may be 
called u[K>n to aid or replace the origiruil attending 
physician. 

In considering, then, the question of access to 
hospital records, as the term is used herein, it must 
be borne in mind that (1) the record is a collection 
of clinical data and (2) the record is maintained 
as a hospital discipline. ’The records executed by 
physicians are required as a condition of staff mem¬ 
bership by hospital rules or regulations. ’They should 
be treated as such from the legal point of view, 
that is, they are the business record of the hospital 
and the physical property of the ’ >spital. Like an 
x-ray plate or a photographic ne^ ,ive, which be¬ 
long to him who is to furnish a report or a service, 
the record is not an item of contractual considera¬ 
tion when hospital stay is considered and arranged. 
It may be noted, in passing, that the American 
Medical Association through its House of Delegates 
expressed the following policy, with respect to an¬ 
other type of hospital record (staff minutes), in 
December, 1957: “The responsibilities of the gov¬ 
erning board of a hospital does (sic) not abrogate 
the moral and legal responsibility of a physician 
for the medical care which he renders to his patient 
in the hospital.” 

When a person is hospitalized there is no implied 
agreement thaf the hospital xvill maintain for and 
deliver to him, at his request, any one or more of 
the numerous forms that make up his "hospital 
record.” A recent article" on access to hospital rec¬ 
ords makes a very logical case for revi ing the 
hospital admission form to include a release per¬ 
mitting use of these records. At best, under ordi¬ 
nary circumstances, it would seem that the hospital 
should have no obligation, legal or otherxvise, to 
surrender possession of the patient’s record. Oxxmer- 
ship of the patient’s record lies in the hospital. 

Purpose and Historical Value of Record 

’The several forms which comprise the clinical 
record of the patient while hospitalized are filled 
in by the attending physician (or an intern or, resi¬ 
dent acting under his direction and supervision), 
consultants, and nurses. 'The attending physidan 
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. in.iki's piiiu'ip;il use of the* roconl. Niirsos iiiul «)!>- 
siiltants also ri'for to and nso flu* rctwd in carrying 
out tiu'ir dotii N ill relation to tin- patient. And when 
the patient i.s diseliaiged from tlie liospital it i.s the 
attending phy.sieian wlio txnnpletcs the summary 
form and writes finis to that particular record. 
From that jioiiit on, the record is principally of 
historical \alne. Its chief pnrpo.se has In'en accom- 
pli.sheil. Tile record is presers’crl hy the hospital for 
the lu'iiefit of the patient, for its own use, for the 
tise of the attending physician or his sncce.s.sor, and 
for scientific research pnriioses. 

It mav 1 h* of value to the patient (1) in treating 
future illness or during later hospitali/ation, (2) to 
eliminate the nece.ssity for repeating procedures al¬ 
ready perfonned, (3) to aid in recovery of ir'iir- 
ance or other benefits to which the patient or his 
representatixes are entitled, and (4) to establish 
a hiilnre to provide the requisite degree of skill and 
care to wlech, in the circnmstanc-cs, the patient 
was entitled," 

For hospit d pnrijoses, administrative analysis of 
the record as an impersonal doaiment is considered 
necessars’. Tlie hospital conducts such an analysis 
as it continually strives to improve its services, as it 
reviews the past and plans for the future. Too, the 
record is of importance to the hospital in defending 
itself against a charge that (1) it may have been 
negligent in its duties to the patient during the 
period of hospitalization or (2) it did not exercise 
proper care in tht; selection or retention of its em¬ 
ployees. 

A physician may find the hospital records to be 
of value as he refreshes his recollection of the 
patient’s history and treatment when he is subse¬ 
quently called upon to treat the patient. He may 
find in the record, as an impersonal document, 
material for scientific research or for articles for 
the benefit of the medical profession. And he may 
find in the record evidence that will support a de¬ 
fense against a charge brought against him that he 
was negligent in his care of his patient. 

Ri.ght to Ins|)ect Hospital Records 

Must a hospital furnish an abstract of its records 
or permit a former patient, or his duly authorized 
representative, to inspect the records.of that pa¬ 
tient’s case? 

From the legal point of view these records may 
be subpoenaed. V^ether or not they will be ad¬ 
mitted is a matter that depends on the law of the 
particular jurisdiction. In general, in the absence 
of objection on the part of the patient, who may 
properly invoke the doctrine of privilege in certain 
jurisdictions, they are held admissible, \when the 
patient himself seeks to introduce these records 
they are generally held admissible over ihe objeo-, 
tion that they are hearsay'evidence. An excellent 
discussion of the'admissibility of hospital records 
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was written by Ilarohl la-vinc, a nirmlw r of the 
Chicago Rar, and published in (he February, 10.37, 
i.ssiic of The Trial laiwyers Ciiiide. No .summary 
can do the article justice. It shonhl be reail in its 
entirety. 

Tlie more iiniiortnnt l<-gal uncertainties relate to 
the right of inspection in the absence of litigation; 
that is, when the patient wishes to ins|M;ct his rec¬ 
ord to satisfy his persoiud curiosity, or to comply 
with requirements of an insurance contract or a 
compensation program. Mn.st the hospital furnish 
all or part of the reconl to such a patient on re¬ 
quest? May, or must, the hospital honor the request 
of the patient to furnish all or part of the record 
to an investigator, adjuster, or attorney? Is it necc’s- 
sary for the hospital to have permission from the 
attending physician before it discloses information 
containctl in the medical records? May a hospital 
permit other physicians to review the records with¬ 
out the patients consent and without the consent 
of the attending physician? 

It is generally agrcHid that since the physical 
ownership is in the hospital, and since the subject 
matter of the records relates to a definite, identifi¬ 
able human being, consent or authorization for the 
use of the records must come from these two 
sources. The hospital and the patient must consent 
to the use of the records by some other party when 
those records are used as a personal document. 
^^1len anonymity is preserved and the records are 
used as an impersonal document in medical or other 
scientific research, it is to be doubted that the 
consent of the patient is needed. Because the rec¬ 
ords belong to the hospital and are kept as a hos¬ 
pital di.scipline, it is doubted that consent to their 
use by the attending physician is necessary, espe- 
dally after the record is completed and the patient 
is discharged from the hospital. The physician does 
not own them and usually prepares them at the 
direction of the hospital or pursuant to its regula¬ 
tion rather than of his own volition for his personal 
use and keeping. Thus, affirmatively, there should 
be no legal problem if the patient and the hospital 
consent to the use, inspection, or review of the 
records. 

If the patient wishes the record and the hospital 
refuses to permit access to it, might the patient 
successfully maintain an action at law to compel 
the hospital to accede to his request? In a Califor¬ 
nia case,* the District Court of Api>eals said. The ' 
doctor-patient relationship is a fiduciary one and it is 
incumbent on the doctor to reveal all pertinent infor¬ 
mation to his patient. 'The same is true of the hospi¬ 
tal-patient relationship. In the event of the death 
of a patient while under the care of the doctor and 
the hospital the spouse has a right to know the 
cause of death. Withholding information svould in 
a sense be' a misrepresentation.” In another Cali¬ 
fornia case,* before the Supreme Court of the state. 
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wluTO tiu' mifslion roiHH'nn'<I tin* niniihif' of tlic 
.ftatnto of liioiliitioiKS wlicn tiu'iv was conocalincnt 
of a im'dical failure, it was said tlie confidencts 
p-owinj; (Hit of tin* n'lationsliip Ix'tween doctor and 
patii'Ut imposed on flie physician tlic duty of re¬ 
fraining from fraudulent concealment, that is, the 
duty of disclosure when he had knowledge of the 
facts. \Mu'rc there i.s a duty to disclose, the dis- 
closme must he full and eomplctc and any material 
concealment or misrepresentation will amount to 
fraud sufficient to entitle the party injured thereby 
to action. 

It does not follow from these references that in 
any or in all jurisdictions a court would order a 
hospital to disclose information in its records in the 
absence of a showing that there was good reason 
for patient’s request. 

Statutes and Court Decisions 

A numlwr of states have hospital lien laws.* 
Tlu'se laws permit the hospital to file a lien to 
cover the cosi of such items as service, food, lodg¬ 
ing. and supplies, reasonably necessary for the 
treatment, care, and maintenance of u patient hos¬ 
pitalized for “an injury suffered through the fault 
or neglect of some one other than the patient 
himself’ or for “personal injuries received in any 
accident” for which the injured person claims dam¬ 
ages or compensation, or the like. The lien—filed 
with the clerk of some specified court, served on 
the patient, or mailed to the person or corporation 
alleged to be liable—becomes a claim against any 
award, judgment, or final order of any court or 
public board or any settlement or compromise ac¬ 
cruing from a claim asserted or maintained by the 
patient. 

Some of the lien laws provide that “any party to 
a cause pending in a court of record against whom 
a claim shall be asserted for damages resulting 
from said injuries shall, upon request in writing, , 
be permitted to examine the records of such hos¬ 
pital in reference to such treatment care and main¬ 
tenance of such injured person." 

Obviously the statut<», creating liens in favor of 
hospitals, must be studied and their own particular 
provisions ascertained before it can be said they 
give any right to access to or inspection of hospital 
records. Further, it must be recognized that tli(»e 
statutes apply only to specifically clcfinec situations 
and arc not authority for indiscriminate insp(K;tion 
of hospital records. 

In Application of Larchmont Gables, Inc.,' where 
an insurance company had been refused the right 
to examine the hospital record, the company moved 
to discharge the lien. ’The court held that “although 
the language of the statute is particularly bread it 
is not reasonable to determine that it was intend^ 
to require a hospital to reveal confidential informa¬ 
tion—nor was it necessary in order to determine the 
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rcMsonahIcncss of the hosiiital’s charges to examine 
records as to tlx? diagnosis of the ailment or disease 
of lh(i patic'iit. Tlie hospital should comply with the 
statutory requirement and fiimi.sh all information 
possible in rt^spect to the treatment, care and main- 
tcnanc-e of the injured person without disclosure of 
confidential communications." 

Another case" in New York related to testamen¬ 
tary competency of a woman who, afflicted with 
mental disability, had been confined to a state 
mental hospital shortly after executing a will. Ob¬ 
jection was made to the probate of her will on the 
ground that she lacked t(^stamcntary capadty. A 
sp<3cial guardian, duly appointed, made application 
under the provisions of another New York statute 
to inspect the hospital records. Tlie court said that, 
an issue having been created as to the c-ompctcmcy 
of the testatrix, it would seem that Information 
bearing on that issue should not be kept from the 
contestants or the court and that the special guar¬ 
dian should lie afforded an opportunity to make a 
fair and full inquiry concerning the mental capacity 
of the testatrix. 

In De Nardo vs. De Nardo,’ an application was 
made by the brother of a husband to annul the 
marriage on the ground of mental incompetency at 
the time of marriage. 'The court granted ;hc appli¬ 
cation for a subpoena duces tecum with respect to 
the prtxluction of hospital records concerning treat¬ 
ment, reports, and case records of the incompetent 
stating that “evidence of the wife’s knowledge and 
action on that knowledge in marrying an incompe¬ 
tent should not be concealed.” 

In Kinhncher vs. Schneider,"^ an action to set 
aside a deed to real property, a motion was made 
for an order requiring the director of a state hos¬ 
pital to produce, for the purpose of inspection, all 
records pertaining to the admission and diagnosis 
of the condition of the deceased, who four days 
before his admission to the hospital as a mentally 
ill person executed a deed to the defendant. The 
court denied the motion on the ground that no 
personal representative of the deceased had been 
appointed by law and that the defendant did not 
(ximply with the language of the statute as one 
who is entitled to inspect the hospital records. 

Confidential Communications and Right of Privacy 

’The question of privilege, with respect to the ! 
clinical records of a hospitalized patient, is not 
considered here, except to point out that if the 
privilege does exist it is for the patient’s benefit 
and must be claimed by him. It is neither for the 
doctor’s nor the hospital’s benefit and it may not 
be claimed by them. 

If a person, a hospital, or a doctor discloses some 
information about a patient or 'another person that 
is confidential and should not be disclosed to the 
public, the trend seems to be to bring an action for 
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ii x'idlalion of llio rijrlit of prix acy. Iliis of 

laxx- (tax (lrx«'1opr(1 xx itliio tlio past 75 years «»r fess 
anil is a lorl at-tiim Ixaseii t>n one's rinf'i. if i'*"' 
V»xoxxle«fj;exl xvilliiix a pariixsilav jx«risclieii<xn, "to lie 
let al(>n«’." Anionn llie ease’s on this snliji’ct are 
sexeral xxlneli are of interest in eonneclion xx’itli 
hospitals and hospital retsirds. 

In thirhrr vs. Time, Inr. " a national ina)'a/.inc 
deserihed the jiatient's afllietion and in connection 
xxith the storx' pnlilislu'd a photiinrajih of the pa¬ 
tient in lietl in W«pit al attire. Tlic patient sued 
ami xx as axx arxlff^ $1,.500 actual and $1,500 punitive 
daiuapes althouph the latter xvas set aside liecaiise 
of lack of a shoxving of malice. Tlie Missouri Su¬ 
preme Court said that if there is any right of 
prix acx’ at all it should include the r ght to obtain 
medical treirtment at home or in a hospital for an 
individual personal condition (at least if it is not 
contagions or dangerous to others) xvithout pub¬ 
licity. 

A more interesting case arose in Pennsylvania.'* 
Tlie plaintiff xxas being treated for a coronary 
thrombosis. Her physician took pictures of her fa¬ 
cial expressions xvhile she xvas unconscious in 
the hospital xvithout her consent, allegedly for the 
pnqKise of graphically recording an effect of the 
illness. Suit xx-as brought for return of the film and 
xvtiatevcr prints had been made therefrom. The right 
to maintain the action xvas sustained. The court 
said, "Wliilc the court appreciates the develop¬ 
ment of the art of photography generally, and 
in the medical profession particidarly, not only 
as a means of diagnosis and treatment but as a 
means of instniction, its progress has not as yet 
reached the stage that our physicia'ns have been 
accorded the right to photograph their patients 
xvithout their consent nor has medical jurispru¬ 
dence rccogui/.cd the nnlimitcHl right of a physician 
to iM'rform any test, administer any treatment, or 
perform any operation xvithout flu; consent of the 
patient.” A Nexv York ca.se disciKsscs the publica¬ 
tion of a scientific article in a state metlical journal. 

Bazemore v. Savamiah Hospital ’* i.s also of in¬ 
terest in this connection. In thitt case a tort action 
in the nature of trespass on the rights of privacy of 
the parents of a child xvas brought against a hos¬ 
pital, a photographer, and a nexvspapcr. The facts 
xx’cre that a child had lieen bom xvith its heart 


on the outside of its body. The family physician 
took the child to the hospital, xvhere a photographer 
xvas permitteil by the hospital to take photographs 
of the nude body of the deceased infant. Facts 
concerning the case and the photographs xvere 
given to a nexvspaper, which published the story 
and picture. Tlie hospital entered a general de¬ 
murrer to the petition of the parents (admitting 
for that purpose the truth of the allegations but 


denying that the child’s parents had any cause of 
action against fhc ho.spital). The trial court sus¬ 
tained the imsltinn of the hospital, but the Supreme 


Court of the .Nfatc reversed llv I i .tddif,'* 

that the )ielition filial by the ; i ■' »;<i geoer,:l 

and sixfial damages and for i- »«: relief 

cause of the allegeil tortious a ' ser h 'V- 
cause of action against the hospit;>‘V 

Conclusions 

Tlicre is no general understanding or apprecia¬ 
tion outside medical and hospital groups of the 
nature, extent, purpose, and use of hospital clinical 
records. Lack of knowledge by patients anil their 
representatives and the failure of hospitals to de¬ 
vise a summary form containing information to 
meet a patient’s needs, which may be furnished on 
request, compounds this confusion. 

Oxvnership of hospital clinical records lies in the 
hospital. Primarily it is the right and obligation of 
the hospital to grant authorization to inspect and 
use these records. To the extent that these records 
are treated as personal documents a patient also 
possesses a concomitant right to grant authorization 
to inspect and use the records. Between the patient 
and the hospital, it is the legal right of the hospital 
to grant authorization to inspect and use these 
records. 'The consent of the attending physician is 
unncccs.sary legally but may be obtained as a pro¬ 
fessional courtesy. 

Statutes and court decisions concerning the use 
or right to inspect hospital clinical records are not 
numerous. In their absence or to supplement them 
where they do exist hospitals may provide, and 
should promulgate, reasonable rules concerning the 
use of and tight to inspect the clinical records of 
patients. Litigation should not be necessary to 
clarify the status of the right of access to hospital 
clinical records. 
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Program to Examine 
Appellate Caseloada 

A- national conference has 
been scheduled for next month 
to examine methods for dealing 
with what was described as the 
'•staggering" growth in the 
name of cases reaching the 
state and federal appeals courU 
throughout the country. 

Professor Maurice Rosenberg, 
of Columbia Law School, chair¬ 
man of the conference scheduled 
for Jan. 23-26 In San Diego. 
Calif., said about 250 judges, 
lawyers, government oflicials 
and educators are expected to 
att. nd. The conference will be 
co-sponsored by the National 
Center for State Courts and 
the Federal Judicial Center. ^ 

Among those scheduled to 
participate will be Judges Wil¬ 
fred Feinberg and Henry J. 
Friendly of the Second U. S. 
Circuit Court of Appeals. 

Professor Rosenberg said the 
conference will seek to "convert 
lU best ideas Into legislative 
reallty.**k 
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- rediction of Dangerousness in 
[entally Ill Criminals 

•iM Rubin, MD, Chicago 


. in the psychiatrist's ability to predict the likely dan- 
jiti: of a patient's future behavior is almost universally held, 
yiis empirical support. This paper is an attempt to organize 
of prediction of dangerousness. Recent empirical 
•hkh begin to isolate the characteristics of danger as well as 
‘«( data from the psychiatric, sociologic, and legal literature 
L ti. The histories of a group of mentally ill criminals re- 
• 'eraied from prison which I have followed over time, are ex- 
'i in terms of possible determinants of their dangerousness, 
-actions are made and compared to those made by others, 
'j'.ions are that social factors have primacy, while psychologic 
'agic factors require further study. 


' -.Imcnt interventions depend on predictions of the 
. Inly consequences of such interventions. Such pre- 
are unavoidable for the psychiatrist, as indeed 
irc for anyone who proposes to treat another’s ill- 
‘ There is, however, another type of prediction, that of 
I «ly dangerousness of a patient’s future behavior. 

■ .'Ti'diction is expected of the psychiatrist—and psy- 

■ •■i-is aniuiesce daily. This belief in the psychiatrist’s 

!)• to make such predictions is firmly held and con- 
V relied upon, in spite of a lack of empirical support. 

!aw requires, in Illinois as in other states, that the 
.^mmitment of a mentally ill patient depend on psy- 
r.c testimony. The patient must be in need of mental 
• ~enl and dangerous to himself or others. 

•iarly, relevant commitment and release laws con- 

■ ’ti psychologically disturbed criminals accused or 
•vrtod" of a serious crime, depend upon psychiatric 

■ ■'.’iv as to the likely recurrence of serious crime, 
problem is not a small one. Although the .number of 
commitments to mental hospitals have been 
--ly reduced in the past ten years approximately 

•• mentally ill persons per year are predicted to be 
'.vrous and preventively detained for society’s and 

■ protection as well as their treatment In addition 

-• 5* (2% to 28%) of the total mental hospital popu- • 
^ of the United States (approximately 337,000) are 
•;n maximum security sections on assessment of their 
■'.iil dangerousness. Of the approximately 600,000 ' 
'-•'98,660) persons who will be apprehended and ac- 

- of’index crimes against persons (homicide, aggra- 

- issault, forcible rape, and robbery) in a year, about 


"•'Ati for publication April 6, 1972. 
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5% to 10% will be examined (pretrial or presentence) to ad¬ 
vise the court about their potential future dangerousness 
and associated questions of appropriate intervention 
(prison vs hospital, etc). Lastly about 10,000 persons des¬ 
ignated as mentally ill offenders will be admitted in a year 
(1967-11,840 admissions-estimate 10,000 persons), two 
thirds of whom will be in special hospitals for the crimi¬ 
nally insane, one sixth in ordinary mental hospitals, and 
one sixth in correctional institutions. These include per¬ 
sons who are: (1) charged with a crime, and held pending 
determination of their competency to stand trial. (2) 
Charged with a crime and found incompetent to stand 
trial. (3) Found not guilty by reason of insanity. (4) Ck)n- 
victed of a crime and found mentally ill at the time of sen¬ 
tencing. (5) Found to be mentally ill while serving a sen¬ 
tence. (6) Sex offenders not included in the above. Of thia 
group, those in the last five categories require yearly 
or more frequent examinations or reviews to determine 
whether the state of predicted dangerousness has altered, 
modified, or disappeared.'-’ Szasz has compellingly writ¬ 
ten’ that the behavioral sciences have not yet been able to 
solve simple and operational definitions of eccentricity 
and dangerousness, and because of that he feels* that psy¬ 
chiatrists have been motivated in large part to be counter- 
aggressive to very provocative patients. Such aggressive¬ 
ness can be related to the psychiatrist’s identification with 
prevailing societal sanctions regarding certain deviant 
behavior, to an unwillingness by the psychiatrist to share 
power, and to the psychiatrist’s personal readiness to re¬ 
spond to provocative behavior. Szasz’s answer is to reject 
the concept of dangcrousness and to argue that the psy¬ 
chiatrist, in the conflict between the patient’s and soci¬ 
ety’s rights, should always side with the patient. As Szasz 
notes correctly* few people are dangerous and psychia¬ 
trists as a bearer of society’s guilty decision to punish. But 
what about the "few" who are dangerous? 

For some investigators concerned with prediction there 
is no serious problem. It matters only that the right diag¬ 
nostic test be done to isolate a particular brain-damaged 
population at risk.*’’ For others” certain toxins are impli¬ 
cated as the predictive cause of violent behavior. Subral- 
tures are described'*''’ and those descriptive qualities are 
dealt with as predictive of violent behavior. Careful clini¬ 
cal study"'" is done and thought to provide sufficient data 
for prediction. 

This naive certainty has not been supported by empirical 
studies nor by the few evaluations of the results of such 
prediction. Even in the most careful, painstaking, labo¬ 
rious, and lengthy clinical approach to the prediction of 
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dangerousness, false positives may be at a minimum of 
60% to 70%." 

In addition to the area of civil commitment, Morris and 
Hawkins,'* note that ’he American Law Institute’s Model 
Penal Code provides that criminal sentence may be ex¬ 
tended if the person is a "dangerous mentally abnormal 
person," and in the Model Sentencing Act of the Advisory 
Council of Judges of the National Council on Crime and 
Delinquency, dangerous offenders are defined as those 
who have committed or attempted certain crimes of physi¬ 
cal violence and who are found to be "suffering from a se¬ 
vere personality disorder indicating a propensity toward 
criminal activity." The Durham decision in the District of 
Columbia has led to the commitment of those acquitted by 
reason of insanity until ( 1 ) their sanity is recovered and 
( 2 ) they will not in the reasonable future be dangerous to 
themselves or others. The authors insist that the above re¬ 
quire psychiatric definitions of an operable concept of 
dangerousness and they correctly conclude that not until 
such predictions can be made can the policy questions con¬ 
cerning what degree of risk should the community bear 
and how many false positives are acceptable be answered. 

To be able to predict dangerousr.ess is related to the 
basic capacity to understand disordered behavior, and to 
intervene in those circumstances where the result is an in¬ 
crease in social good, where society’s members are reason¬ 
ably protected, and where effective rehabilitative efforts 
can be made. 

A myth and a misconception stand between the problem 
and its possible solution. The myth is that of individual 
clinical judgment which demands that each case be taken 
in its own right. Nevertheless many authors'*" " who 
can recognize a need for the prediction of dangerousness 
insist on individual clinical judgment, intuition, and unex¬ 
plained hunches. Spiegel,” who deplores a lack of research 
in the development of techniques for intervention, ignores 
prediction even though it underpins intervention. 

The misconception is that particular psychiatric dis¬ 
orders are per sc dangerous which is encouraged by cer¬ 
tain menUl disorders being characterized by some kind of 
confused, bizure, agitated, threatening, frightened, pan¬ 
icked, paranoid, or impulsive behavior. That and the view 
that impulse (ie, ideation) and action are interchangeable 
support the belief that all mental disorder must of neces¬ 
sity lead to inappropriate, antisocial, or dangerous actions. 
In a staff report to the Ckimmission on the Causes and Pre¬ 
vention of Violence, Erwin and Lion'* note that "violence 
refers to assaultive or destructive acts or ideation. The 
term ideation is included because patients with fears and 
fantasies of violence sometimes act them out." Later they 
make a very doubtful unsubstantiated statement con¬ 
necting violence with psychological disorder: .. our im¬ 
pression has been that the largest group of patients com¬ 
plaining of violence fall into the classification of 
’borderline’ or 'schizoid’ personality types.”'*'*'**" Another 
author, Muller” while arguing that "more specific criteria 
need to be established for imposing involuntary mental 
hospitalization," and the "degr^'e of likely damage must 
be great, then states his criteria: "These arc the psy¬ 
choses, both functional and organic, and conditions in 
which there is permanent or temporary impairment of 
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cerebral cortical functioning so that at the time, thcf. 
son is not considered fully responsible for his own bcL 
ior." Thus, the author confuses psychosis and/or the 4 
sence of responsibility with dangerousness. The argute • 1 
is not very compelling. The criteria remain vague j- * 
inaccurate. Part of the problem may be that psychiatri I 
use mental disease as a concept which relates to trcatic ,-1 
as Shah noted” and labeling of deviancy as mental illn. i 
or predicting dangerousness is just a convention to f 
someone to treatment. Once in treatment the concept 
dangerousness is forgotten. It is a device which enlar;. 
and thereby confuses the apparent size of the problc* 
The confusion of serious psychological impairment r 
dangerousness and the dialogue of misunderstanding !• 
tween the law and psychiatry about this is best illustrai. 
by the following exchange (Hough vs United SUtes ’ 
F2d, 458 [1959]): 

(Dr. Karpman): 1 urged her father to hospiUliie her; but. 
course he wouldn’t do iL 1 predicted, I told him personally than 
never can tell what measures of what a person of this type of p 
chosis might do. It may be something very drastic. But I diii-} 
think of murder, because I am not an astrologer and I could-, 
predict in advance: but I said something drastic might happet 
Q: You thought she had a psychosis at that time? 

A: Yes. 

Q: What psychosis? 

A: Paranoid schizophrenia. ^ 

Q: In your opinion, is Eldith L Hough the aggressive type* 
paranoid? 

A: Yes, she is the aggressive type-as evidenced by the fa 
that she took measures of her own in killing the man. Thatiivv 
gressiveness. j 

Q: In your opinion, is an aggressive paranoid potentiaiiy da -1 
gerous? I 

A: It is conceded universally an aggressive paranoid Is di' 
gerous. I would say that universally we think that any piris 
schizophrenic is potentially dangerous, because one can never f 
when the meekness and submissiveness may suddenly U.': 
around anH become aggressive. 

Q: Wouia you say that Edith L Hough at this time is ds!: 
gerous because she has schizophrenis, paranoid type? 

A: I would rather not answer this question directly. Ask n 
whether a paranoid schizophrenic is potentially dangerous sad > 
would say yes. 

Q: You would say yes? 

A: Yes. 

In his testimony the psychiatrist states he can, and yd 
he cannot predict dangerousness. 

Arguments about dangerousness are frequently circt' 
lar, and so before proceeding there should be some agrh'- 
ment about what kinds of behavior are sufficiently thrcit- 
ening and damaging to be called dangerous. The Natioiit 
Commission on the Causes and Prevention of Violence de¬ 
fined violence as "overtly threatened or overtly accot 
plished application of force which results in the trying f 
destruction of persons or property or reputation or the i 
legal appropriation of property."” Katz and Goldsteia 
attempt to list the kinds of violence that might be sol- 
sumed under the heading of such injury to persons: 

1. Crime for which defense of insanity invoked 
Z All crime 
Z. Felonies 

4. Crime for which maximum sentence given 
6. Crimes categorized as violent 
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* , Crimes that arc harmful, physical or psychological 
' ■ Any conduct, harmful or threatening 
, unduct provoking retaliation 
V»!cncc toward self 
Any combination of the above 

j: .L« list does not exhaust the possibilities. While too 
!ly inclusive, this begins to define the possible bound- 
, v' i For my purposes 1 would limit the concept to that of 
. il injury and destruction of persons. These will be 
V.>!crcd to include four index crimes against persons: 
4 miinal homicide, (2) forcible rape, (3) robbery, and (4) 
^.•neated assault. 

’ have excluded auto fatalities, the leading cause of ac- 
^ .r.tal death. While the violent results of organized 
; •{ arc included in the above categories, prediction in 
^ .ceases relates to other factors than will be dealt with 
j- Hx paper. Disorderly conduct, assault and battery, and 
.-.irg are excluded unless they lead to serious harm. All 
^ ‘.'SC are excluded because the dangerousness is not 

^ •i.d) defined or, as for example the problem of auto fa- 
and organized crime, require examination in their 
,.i right. Suicide has also been excluded because I 
»••ti'd to deal only with dangerousness to others, know- 
’ i Ihat the problem of suicide is not so easily isolated 
j ■s d.sing harm to others. The four index crimes are de- 
; i.lcar categories in which undeniable serious harm is 
; -ight to another person. Having then reduced the scope 
jngerousness to the violence toward others subsumed 
the crimes noted, we can ask-with what degree of 
, -Jinty can we establish the likelihood of that behavior 

■ rring within a certain time.'*” In a series of cases 
I Tming the dangerously mentally ill, both in relation 
. wil commitment and persons accused'or found guilty 

'rioicnt” crimes, considered in the United States Court 
. '.ppeals. District of Columbia Circuit, the character of 
• verhas been refined from 1958 to 1969. First the con- 
j ; of reasonable foreseeability (Rosenfield vs Overholser 
j.ra, 34 [1958]). That is, the dangerous act must occur 
j Uic community in the reasonably foreseeable future.” 

■ only must the dangerousness occur soon, but it must 
j'lascdon a "high probability of substantial injury (Mil- 
I 'ivs Harris 406 F2d, 964 [1968] and Cross vs Harris 418 
^ ■1.1095 [1%9]). Thus, the term dangerous to others can- 
^ • M simply a way of singling out anyone whom we 

prefer not to meet on the streets. Possibility of in- 
j7is not enough, it must be likely, and the threatened 
I -ai must be subsUntial {refer to the three cases cited 

1 'e). Thus, the psychiatrist must define "likely" as 
inmg "virtual certainty," (as in the cases cited above) 

than mere chance. 

j -hat information is available about such dangerous be- 
,•« and its genesis that might be helpful in making 

2 -ictions about its (re) occurrence with some Ivalidity 
, •la thwe definitions of dangerousness? What are the 

of danger and what are their relative 
. ‘fats in assessing the probabilities of such behavior? 

, - vlunalcly the literature is sparse, disorganized, and 
■,'ifttsionistic. 

; '-lent crime is primarily a phenomenon of larger cities 

’./y uneducated, 

i • Mack. There are certainly criminogenic forces such as 


poverty, inadequate housing, overcrowded living condi¬ 
tions, poor employment opportunities, reduced . family 
functions, and broken homes which can be implicated as 
forces in that particular population at risk. Yet these de¬ 
mographic characteristics, while indicating some direction 
that can be pursued to reduce or remove criminogenic fac¬ 
tors, do not help in developing subpopulations in which 
predictions of dangcrousness (as defined above) have any 
reliability much less .validity. Sociological concepts such as 
criminal subcultures, opportunity, deviant role models, 
and a lack of "stake" just as anthropological explanations 
related to territoriality and the frustration-rage contin¬ 
uum have no predictive value. Violence is a form of social 
interaction, and attitudes to it are learned. For that rea¬ 
son culture provides the triggering mechanism in human 
aggr^ive response to frustration, just as it provides in¬ 
hibiting mechanisms.The daU'* that the United 
States has a culture that appears to celebrate violence 
may help explain the comparatively larger numbers of 
violent crimes in this country, but in itself has no pre¬ 
dictive value. 

The reported association of violent crimes with biologic 
defects has not been persuasive. Episodic dyscontrol with 
violent behavior has been associated with minimal brain 
damage* and temporal lobe disorder and seizures.' ” Chro¬ 
mosomal defects (XYY) and even testosterone over¬ 
production has been implicated.” In these cases the priv 
ence of these defects in known criminals has no predictive 
value in their possible future violent behavior and at best 
can be found in from 10% to 50% of the known (appre¬ 
hended and found guilty) criminal population samples 
studied. The prior crime of robbery by an individual is 
more predictive of the reoccurrence of that crime than any 
of the biological factors. 

Psychiatry and psychoanalytic theory and studies have 
given vei 7 conflicting evidence” « having no predictive 
value. Hypotheses concerning a "destructive drive" are 
used as to develop models to explain human development, 
particularly the effect of fantasy on conflict and resultant 
inhibition rather than action. Notions such as "destruc¬ 
tiveness is probably at its most perfect in early childhood 
and all later manifestations are, for most people, dilutions 
or mitigations, ” which describes the theoretical civilizing 
of destructive impulses, and .. there is one represent¬ 
ative of the destructive instincts that is accessible to ob¬ 
servation, mainly sadism,"" as well as "the destructive in¬ 
stinct appears most clearly in negativism"” seems to be 
describing either violent fantasy or action which is not 
truly violent. Glover, in his collection of psychoanalytic 
studies of crime, states”'**”* ”*' "... the potentially anti-. 
social and violent child is one of the most easily detected 
educational problems," and "Although so far it is not pos¬ 
sible to predict exactly the form of delinquency it will 
take, a fair estimate as to whether crimes of violence were 
likely to occur could be arrived at , . Again "destruc¬ 
tive" is used more in its ideational sense rather than as 
describing action. From that an unwarranted connection 
is made between such ideas and possible delinquency; af- 
ter which delinquency and violence are equated. 

The nature of innate aggressivity in man, if it exists, 
has yet to be fully explored, and the viccissitudes of such a 
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drive and its possible relation to violence has yet to be de¬ 
scribed and understood. Operational relationships be¬ 
tween the concepts of anger, hate, rage, and violence, are 
poorly differentiated. In a recent article attempting to do 
just that, Rothenberg” states "regardless of the explana¬ 
tion it is a consistent observation that the most truly vio¬ 
lent people are those who have difficulty dealing with 
angry feelings,” and then states predictively that "There¬ 
fore, there are predispositions to anxiety and anger in re¬ 
lation to particular situations and persons or classes of sit¬ 
uations and persons. Such predispositions are so constant 
and predictable that they may be considered to be struc¬ 
tural fc<,.tures of the personality that tend to instigate 
violence.” 

It is repeatedly noted that violence and violent crimes 
are associated with childhood familial brutality and vio¬ 
lence.* Duncan and Duncan" feel it has predictive 
value stating, "a history of parental violence remains a 
significant consideration in evaluating homicidal risks,” 
and they then go even further in predicting that should 
the hated brutal patient be killed and the offender be sane 
and immediately apprehended, he would be "minimally" 
expected to kill again. A number of authors" ” have re¬ 
ported that the triad of enuresis, fire setting, and cruelty 
to animals in children is predictive of adult crime. In one 
study of 84 prisoners, three fourths (75%) of 31 charged 
with aggressive crimes (felonies) had the triad, while of 53 
charged with misdemeanors and minor felonies 28% had 
the triad. While the difference is significant within a pris¬ 
oner population, its predictive value seems minor at best, 
and what of the nonprisoner population with this triad? 

The abuse of alcohol* '* ” and drugs (amphetamines* '* ” 
in particular) have been implicated in violent behavior, 
and some have sought to prove that those particular drugs 
are the cause of violent crime. While their use may be as¬ 
sociated with persons who engage in violence and violent 
crime, it is more likely* that a particular predisposing per¬ 
sonality is necessary. The nature of that personality and 
what triggers violence is unknown. Blum,” in a compel¬ 
ling study of drugs and violence in a Staff report to the 
Commission on the Causes and Prevention of Violence, 
finds that one cannot link amphetamines to crimes of vio¬ 
lence, sexual crimes, or accidents. Drugs do act as relcas- 
ers or facilitators and in that sense can trigger violence in 
a person predisposed to it. Mcgargce” in a critical review 
of theories of violence .shows that, as seen above, few 
studies test theories of human violence. Empirical studies 
do not test such theories. When such theories are tested 
they often focus on milder aggressive behavior or use in¬ 
frahuman subjects. An exception is the work of Palmer” 
in which he did an empirical study of a prediction from a 
deduction of a theory of aggression. He interviewed the 
mothers of convicted murderers and discovered that for 
them the incidence of childhood frustration was signifi¬ 
cantly higher as compared to their next older brothers. A 
small start. It would be helpful if many such studies were 
attempted and more data collected. Nevertheless what is 
strikingly clear is that there is no unidimcnsional topology 
of violence. ‘ 

What about the possible relationship between mental 
illness and violent acts? Certainly a strong relationship is 

s*, » * 
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implied. Nevertheless, epidemiological data indicate tl. I 
(1) the major mental illness rates are not comparable;' 
violence rates and (2) the distribution of major mental; 
ness is not the same as the distribution of vioic;. 
Szasz’ ** goes further stating .. there is no evidence ti. 
mental patients are a greater source of danger than u: 
mental patient},... and that (the) myth lingers partly t-i 
cause of our tendency to ascribe mental illness to indin;) 
uals who have engaged in aggressive or destructive icu'; 
Szasz’s solution is an administrative one-”Lawbrealicr ‘ 
irrespective of their mental health, ought to be treated.. 
offendera.” Thus by calling them a different name, the:-f 
sue of mental illness and dangerousness is side stepp.., 
Much of the psychiatric literature prior to 1950*' indicau 1 
that mental patients were less of a risk for violence Ua- 
the general population. Most recently, Ekblom," in a boi 
published in 1970, took the position that the evidence.- 
Sweden was that the risk injury to others from mental;., 
tients was less than in industrial employment. Three r 
cent studies*’ ** in 1965 through 1967 in the United Stair 
take a very different view. Rappeport and Lassen** in 
study of two cohorts of male patients discharged from * 
Maryland psychiatric hospitals-708 in fiscal 1947 v. 

■ 2,152 in fiscal 1957, challenge the findings of early studk^ 
In comparing the rate of arrest for their patients 
years prior to and subsequent to hospital admission, tb>;.. 
found the patients’ arrest rate equal to, and for ses j 
crimes (notably robbery), greater than that of equivikr 
years for general population of Maryland. A parallel rt- 
port*' of data for two cohorts of released women showedi 
particularly high rate of aggravated assault, as opposed t 
the high incidence of robbery which characterized roer 
Giovannoni and Gurel*’ followed 1,142 released malep? . 
chiatric patients (out of hospital for at least 30 consecutiv- 
day's and alive four years after admission) from Vetera 
Administration hospitals in California and found thatef 
that group, 156 expatients were involved in a total of IK 
incidents of socially disruptive behavior with the a- 
patient rates for homicide, aggravated assault, and rob¬ 
bery exceeding the general population 20,3, and LStinu* 
respectively. What of the threat of violence as made by 
mentally ill patients who have not committed crimes? Tkr 
difficulty in the prediction of dangerousness is immci- 
. surcably increased when the subject has never actual!; 
performed an assaultive acL This is particularly rclcvaai 
to involuntary mental hospitalization and to proposals fx 
preventive detention without bail of persons accused be: 

, not convicted of crime.** *' Macdonald" in a study of 10? 
patients who had made homicidal threats, 21 months aftx 
the study began and when all of the patients were re 
leased, knew of only one former patient who had coo 
mitted murder. The idea of incarcerating 99 in order t 
prevent the one murder seems a very high price to psy:: 
the prevention of violence. These negative data suppor 
Morris and Hawkins'* who correctly state "at preset 
there is no operable concept of dangerousness, and wfcc: 
it is used it usually is for retributive purposes.” Foro:; 
purposes then, we will not attempt to consider dia 
gerousness in persons mentally ill who have not cos 
mitted an act of violence. Can we start w’ith the menUt 
ill criminal? If wc can make such predictions, it has impo: 
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' in Ihc criminal justice system in relation to distin- 
.ing different kinds of criminal problems, so that 
, ^rthan the indiscriminate mixing of different popu- 
^ (j in prisons, rehabilitation can occur in relation to 

■ '•priate prison subpopulations." It has significance for 
i liberties insofar as present methods of defining dan- 

,■ -^ancss consist of mixes of discretion in sentencing 
; p:.roling, habitual and dangerous offender laws, and 
I II psychopath laws, all of which do not successfully 
I. iir.guish the dangerous from the social nuisances and 
j. 7 people in prisons for excessive periods of time. The 
M .lidual and social costs are high and the policy issues 
■inp to civil liberties and what degree of risk the com- 
t -;ty can accept are never met. 

' >question of where to begin was answered in part by 
I. fvents: one, in New York when the United States Su- 
‘ -r.c Court decided (Baxstrom vs Herold, 383 US, 107 
‘ -'ii) Feb 23, 1966, that 650 mentally ill criminals in the 
, .-.nemora and Matteawan HospiUls for the Criminally 
1-4.10 had been denied their equal rights as guaranteed 
. ;he 14th Amendment to the US Constitution. All of 
« mentally ill had been kept beyond the expiration of 
irsentences. All had been accused and/or found guilty 
^ iefined violent crime, and all were predicted as being 
• -fcrous if relewed. That was the reason for their con- 
..d incarceration beyond their imposed sentences. Af- 

■ tbt court decision, many were sent to civil menUI 
lUls from which they were released to the open com- 

- ty. A report" on 72 men sent to the Central Islip 
.••e HospiUl (New York) indicates that as a group they 
‘ ' -cnled no different problems than "regular” menUl 
j Also, the data showed that the diagnosis of psy- 
is neither necessary nor sufficient reason to antid- 
, iit destructive behavior.”" The natural history of these 
■1. oicr 200 of whom have been in the open community 
Mhe past two years, will serve as data about a large 
I elation of diagnosed dangerous mentally ill criminals 
j -ly of whom now are living in the open community and 
behavior can be observed, violent or Jiot. These em- 
, '(31 findings, when correlated to personality factors 
j . jprccipiuting circumstances will be the first quantiU- 
,. c data of a significant subpopulation at risk of engag- ' 
I ■ in violent behavior. 

• The second was in Illinois where a number of prisoners 
-'ft found to have been reUined in the Illinois 
--•lentiary system by "administrative error” beyond the 
*e. after 1941 through 1943, when they were to be trans- 
, from prison to the mental health system. 

. omc of the legislative background is as follows. The 
"cr.iatric Division of the Illinois Penitentiary system, 

I; -d on the grounds of the Menard Branch of the SUte 
rr.itcntiary near Chester, Ill, was created in 1933 by an 
■i ofthe State Legislature which consolidated and reor- 
•*iied the state penitentiary system. Prior to this reor- 
I ^-jiiation, the mentally ill within the prison system were 
,,*.ffred to the Illinois Asylum for Insane Criminals, also 
■^tcr. III. The asylum, established by the SUte Board 
I -harities in 1889, housed dangerous mental hospital pa- 
(•••ats. mentally ill convicU from the prison system, per- 
found incompetent to stand trial, and persons found 
^ lave become insane after a verdict of guilty but before 
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judgment or sentencing were also transferred to the psy¬ 
chiatric division. 

The asylum building was turned over to the predecessor 
of the Department of Mental Health; and the name of the 
facility was changed to the Illinois Security Hospital. (In 
1933, the state agency responsible for care and tieatment 
of the mentally ill was the Department of Public Welfare. 
This department has since been reorganized and the re¬ 
sponsibility for the mentally ill in Illinois now lies with 
the Department of Mental Health. In this paper, for con¬ 
venience, this change in name will be ignored. Through¬ 
out, the Department of Mental Health will be cited as the 
responsible agency. Likewise, although in 1933 the sUte 
prisons were the charge of the Department of Public 
Safety, the currently responsible agency, the Department 
of Ck)rrections will be cited in this paper.) This new facil¬ 
ity was to treat two classes of persons; dangerous mental 
hospital patients already housed in the asylum or subse¬ 
quently transferred from sUte hospiUls, and those per¬ 
sons found incompetent to stand trial. 

This initial scheme was operative until 1937 when the 
State Legislature amended section 12 of Division II of the 
Criminal Code and provided that those persons found by a 
jury to be not guilty of a crime by reason of insanity be 
commmitted to the custody of the Department of MenUl 
Health. In 1941 this section was amended again to require 
that such persons be housed in the Illinois Security Hospi¬ 
Ul. In 1943, the section was amended once more to make 
the change retroactive, requiring all persons found not 
ffu'Hy by reason of insanity but confined to the Psychiat¬ 
ric Division to be transferred to the Illinois Security Hos¬ 
pital. 

In 1968 it was discovered that the required relocations 
had not been carried out in several cases-"the Menard’ 
18.” The details of the original assignment errors are clear 
from the following discussion of 17 of these transferred 
inmates. It appears that one person found incompetent to 
stand trial prior to the 1933 reorganization was wrongly 
transfer!^ from the Asylum to the Psychiatric Division 
in 1933. Six others found incompetent after 1933 were in¬ 
correctly assigned to the Psychiatric Division rather than 
to the Illinois Security Hospital. Six persons found not 
guilty by reason of insanity before 1937 and correctly as¬ 
signed to the psychiatric division were not transferred to 
the Department of MenUl Health as required by the 1943 
amendmenU to the Criminal Code. And three persons 
found not guilty by reason of insanity were mistakenly 
assigned to the psychiatric division after the 1943 amend¬ 
ment. (It has been informally reported that this situation 
was made known to a former director of the Department 
of Public Safety some time ago. But, according to this re¬ 
port, he was reluctant to order the necessary transfers be¬ 
cause of the reorganization of the Department of MenUl 
Health and the voting on a bond issue in process at the 
time.) 

Explanations for these oversighU have never been of¬ 
fered, but one source of misundersUnding may have been 
the statutes themselves. Although the amendmenU of the 
Criminal Code requiring a.ssignment or transfer of per¬ 
sons found not guilty by reason of insanity to the Depart¬ 
ment of MenUl Health were quite clear, the correspond- 
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Sumnur,, 


Age, Race, 
Marital Statu* 


62 W 
Singl* 


75 N 
Singl* 


Crime 

Aggravated Ksault 


Robbery 


Assault to rape 


_ Event 

Struck and cut two 
women with knit* 


Unknown—held up store 


Pushed white girl 
to ground 


Statui ^ 

Not guilt>“~*^ 
insane. 1 );,. 

I 

Not guilty ^ 
insane, i).'*' 
I 

Not guilty t 
insane. Hr ■ 



72 W 

Married 

"ss vT 

Single 


85 W 
Married 


61 W 

Singl* 

77 W“ 

Unknown 


82 W 
Married 


60 W 

Singl* 

“66 W 

Married 


Married 

“79 W" 

Married 
”48 vT 

Single 


Aggravated assault 


Aggravated assault 


Aggravated assault 


Assault to rap* 
Robbery 


ing changes in the Penitentiary Act were somewhat 
confusing. In 1933, section 111 of the Penitentiary Act 
listed persons found by a jury to be not guilty by reason of 
insanity among those to be confined in the psychiatric di¬ 
vision. When the provisions of the Criminal Code were 
changed, this section of the Penitentiary Act was 
amended to include, ar it docs today, "all persons com¬ 
mitted to the Department of Corrections as having com¬ 
mitted a criminal act while lunatic or insane." Section 113 
repeats this language, stating that such inmates will be 
released when recovered. Although it is not clear exactly 
to what class of persons these provisions refer, it is ca.sily 
seen that they may have been misinterpreted to justify 
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Shot wife 


three timet 

Set 6ret, 
masturbated 
Killed (shot) 
physician 


Attacked neighbor 
woman with knife 
Unknown 


Shot policeman 
in toot 


Killed mother (who 
was a mental patient) 

Shot and killed 
fellow worker 


fellow worker 

Attempted robbery 
and rape, woman 
Gas station $31 


Incompelin;; 
stand tnt | 
1939 i 
IncompetMt 
stand tiia' :l 
Not guilty 
insane, 1$. 




Not guilty 
insane. IS.' 
Incompelenlit 
Stand trie. :9 


Incompelid 
stand trjL: 


lncompetcnlt| 
stand trill « 
1 

Incompetcnltt 
serve sen!i-« 
1944 |i 
1 


Incompetent t 
stand trill, 
1939 I 
Not guilty f| 
itrsane, 193? 
Sentencad 
vacated ngt|i 
insane, 19li 


continued placement of persons found not guilty by r»- 
son of insanity in spite of the clear requirements of Iht 
criminal code. 

With subsequent investigations and cooperation be 
tween the Department of Mental Health and the Depart¬ 
ment of Corrections, these 17 inmates were transferred t<| 
the Department of Mental Health. 1 had the opportunil;! 
to see these "17” men while still in prison and to folio* 
them for 2'A years after their leaving the Psychiatric Di 
sion of Menard Penitentiary. It is a somewh.at distressin, 
fact that in spite of the administrative misplacement o' 
18 men, I have never seen or heard of more than 17. i 
summary of my contact with each of the "Menard (18-1 
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Ijnittion, 


. "fnUl 
i;(mcntia 
, pjranoid 


•.«,m 

'/Sciency 


I v'onic stupor 
i >stcssiv< psychosit 
•.i-d typt 


V«'>cy 

'-•iflai 

v«s 


-1 riKox, 

C'^typt 

y 


- lytccox, 
>• mistype 


■vseco*. 
» llyp# 


' ;'MCOX 

s.'sSdisease- 

i 

0 - 

irviCCOX, 
r '.type 
I 

■ * > P'MCOS. 
’.■■«nictyp« 


I' 

f ^!ltyp^ 
, I 


rnp stats 
t •watt 


I f apraecox, 

' typs 


/•pratcox. 


nnal 

Prison 

_Diaenosia 


Chronic dementia 
praecox 


Chronic brain 
syndrome with 
psychotic behavior 


Mental retardation 


Psychosis, 
atypical type 


My 

Diagnosla 


Mental daliciency 
moderate-severe 


Chronic brain syndrome 
with seizures and 
partial deafness 


Mental deficiency, 
moderate 


Chronic undifferentiated 
schizophrenia 


Disposition 


Chicago State Hospital 
and then a Nursing Home 

Chicago State Hospital 


Dixon State Training School 
for the Mentally Retarded 
Died 7/26/69: death due to 
gastric carcinoma 


Tinley Park Mental Health Center, 
sent home, and then sent to 


I -aecox. 

Schizophrenia, 


1, Schizophrenia, 

Manteno State Hospital 


hebephrenic type 

* 

paranoid type 

Died 10/26/70: death due to 




2. Phenothiazine toxicity 

coronary occlusion 


Mental deficiency 
psychopathic 
tendencies 


Dementia praecox, 
hebephrenic type 


Dementia praecox 


Chronic brain 
syndrome with 
paranoid state 


Schizophrenia, 
catatonic type 


Chronic brain syndrome, 
left hemiplegia 

Paranoid psychosis 
amputation of left leg 

Dementis praecox, 
hebephrenic type 


Paranoid state 


Schizophrenic, 

paranoid type i 


1. Chronic brain syndrome 

2. Bilateral cataracts 


Dementia praecox, 
hebephrenic type 


Mental deficiency, 
severe 


Paranoid psychotic 
reaction 


Schizoid character 
disorder 


Paranoid state 
in remission 


Schizophrenia, 
catatonic type 


Severe brain damage: 
cause unknown 

Schizophrenia, 
paranoid type 
partial remission 
Chronic undifferentiated 
schizophrenia 


1. Paranoia in 
remission 

2. Phenothiazine toxicity 


Possible psychotic 
reaction in 
remission 


1. Senescence 

2. Bilateral cataracts 


Chronic undifferentiated 
schizophrenia, 
partial remission 


Lincoln State Training School 
for the Mentally Retarded then 
sent to Kankakee State Hospital 
Died 2/16/70: death due to 
gastric carcinoma 


Chicago State Hospital then 
sent to Elgin State Hospital 
Died 9/18/69 


Manteno State Hospital 


Manteno State Hospital 


Chicago State Hospital 


Chicago State Hospital 
Died 10/11/68: death due to 
pneumonia 

Manteno State Hospital then 
sent to the Danville (III) 

VA Hospital _ 

Manteno State Hospital 


Illinois Security Hospital than 
Elgin State Hospital: after a 
trial 4/18/70 he was placed In 
a nursing home 


Alton State Hospitat then 
sent home 


Chicago State Hospital then a 
nursing home 


Peoria State Hospital 


'' is given in the Table. 

Comment 

; TW Men.—The 17 men spent a cumulative 425 years in 
'•>0, after legislative remedy should have resulted in 
, *7 being placed in treatment or community settings. 

■ > »as based in part on some inconsistencies in the law 
'■ more likely on the stereotypes of dangerousness with 
-h they had been labeled and which had been con- 

■ reaffirmed by their examiners. Shah” has indi- 
/ d that there arc many problems in the defining and la* 

of deviant behavior-mental illness and 
'■serousness are both seen under certain circumstances 


as deviant in our society; and their definitions are often 
more dependent on social rather than other contingencies. 
But, in addition, violence is accompanied by our cval* 
uation of that act of violence because "violence is a form 
of social interaction on which some sort of damage is in* 
flicted on one party by another,’’’* Thus in retrospect, two 
of the men engaged in activity which, because of its na* 
turc, required a violent response. One, a 34-ycar*old black 
man with moderate mental deficiency, knocked down a 10* 
or 12-year-old white girl on a busy street during the day in 
1927 and was charged with assault to rape. The other, a 
34-year*old white man with severe mental deficiency, 
played with a four-year-old girl in 1938 and is charged 
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with assault to rape. A black man touched a white girl and 
a white man questionably molested a child. Both activi¬ 
ties, at the time, considered very deviant and about which 
there were strong mores and sanctions. Both men were to 
be punished, but psychiatry offered the myth of treatment 
and mitigation of that punishment as they both are found 
not guilty by reason of insanity. Given both men and the 
circumstances, neither could be defined as mentally ill or 
dangerous. 

Two of the men were convicted of robbery and murder, 
respectively, the details of which are not available. Yet 
neither was menUlly ill at the time of their crimes. One 
had a seizure disorder and the other had a significant 
brain injury. The one with the seizure disorder was found 
not guilty by reason of insanity and served for 39 years; 
while the brain injured man was found incompetent to 
stand trail for murder in 1941. He certainly was compe¬ 
tent in 1968 when I saw him just prior to his release and 
almost immediate death due to pneumonia. 

The elderly man who had committed assault to rape and 
who at the age of 79, spoke freely of his crime and still felt 
remorse 37 years after the crime had been committed, was 
not mentally ill when I examined him. From the data, he 
was likely not psychotic or dangerous within a few years 
after his finding of not guilty by reason of insanity. Of all 
these men, he was the one who most likely recovered. That 
is, his mental illness was in remission within a few years 
of his imprisonment. He certainly was punished, insofar 
as he suffered for his crime, and was aware of the signifi¬ 
cance of that distress. Better than that, he recovered. Yet 
the system had no capacity to respond to that reality. 
What seems more likely is that the system redefines soci¬ 
ety’s judgment of badness and continues to predict dan¬ 
gerousness in order to support that continuing definition. 

Another of the men was sentenced to from one to 20 
years for an armed robbery in which he took $31. Unluck¬ 
ily for him, he was found not guilty by reason of insanity 
and spent 27 years in a prison hospital. He was surely psy¬ 
chotic then but when I examined him there was evidence 
of the psychotic process being in partial remission. How 
dangerous he was at the time of the commission of the 
crime or for a time after imprisonment cannot be deter¬ 
mined. However, in this case it is clear that had he been 
given the opportunity for treatment and employment, he 
would not have been dangerous and most certainly would 
have been more socially competent than he is today. Evi¬ 
dence for present dangerousness is minimal. Evidence for 
anxiety is extensive. 

One of the 17 made the mistake of killing a doctor. Inso¬ 
far as he had to be examined by a physician in order to 
gain release and since the examining doctor became af¬ 
raid of him, something abundantly clear from the clinical 
records, he remained in prison. This suggests that exami¬ 
nations and reviews without the examiner’s knowledge of 
the prior crime can be a device for minimizing the social 
response to that crime which tends to contaminate the 
diagnostic process.' [ 

The man of this group considered most dangerous while 
in prison, was so categorized because infuriated by plati¬ 
tudes and being put off for 22 years about his wishes to bo 
considered for release, he struck an as.sistant warden. Af- 
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ter that, he remained in handcuffs for three years andti 
overdosed with phenothiazine medication until the ta 
icity (dyskinesias) was apparent to any observer. Aflcrr,! 
lease from prison in 1969, he, who had been found i-J 
competent to be sentenced in 1943, was found compeu- * 
in 1970. His lawyer argued the novel idea that he hadl!,* 
right to elect whether the sentencing procedure would!.' 
governed by the laws in effect in 1943 or the present cot 
He chose to be governed by the latter. This avoided l!;. 
problem posed by the 1944 jury recommendation that h 
be sentenced to life in prison. Sentenced to a term of 14v 
27 years for the murder committed on Oct 4,1943, hen 
credited for time already served and released. His desij 
nation of dangerousness was conditioned more by his a; 
gressive response to 22 years of being frustrated and pa ^ 
tronized and the fact that the object of his aggressivenp ' 
was a prison official, than the nature of his prior crink j 
murder. j 

A young man set fires which destroyed property andpyf 
tcntially endangered lives. He was 25 years old wb« 
found incompetent to stand trial. It is not clear how dr, ’ 

■ gerous he would have been if released but there is s ' 
doubt he could have stood trial sometime within the 31 
■years he spent in prison and that during imprisonment h 
was prevented from receiving any treatment that migh; 
have helped. 

Four of the men had been and remained psychotic ii 
striking ways, in spite of forceful although intermiltcc; 
therapeutic interventions. One was no longer dangcrou 
by virtue of his aging and other organic factors (he sulw^, 
quently died on release). A second was probably ncr<ff 
. dangerous. It is uncertain that he committed the crime for j 
which he was found guilty. Given his interested family b 
could have returned home and also been treated as an out¬ 
patient long before 1969 when he was released. That re¬ 
lease was complicated because of the e.\ecution bein|l 
postponed by reason of insanity in 1939. His status in reU-{ 
lion to the courts is not yet resolved. Two of these men*!' 
behavior was difficult to predict because of their inaccessi¬ 
bility to examination and treatment One of them as- 
suited a physician after his admission to a mental hospital 
in 1969. The other has settled into a quiet, almost somno¬ 
lent existence in another sUte hospiUl. What is the dif¬ 
ference if any between these two men? Both committed 
violent crimes, and both remained relatively inaccessible 
to examination throughout their imprisonment. ’That data 
inform us little of their dangcrousness except that one or 
both may become dangerous if pressed too vigorously to 
recover by some psychological therapy. The relationship 
between prior violent behavior and the assault (the phyii- 
cian was pus)icd down) required further examination with 
the patient over considerable time in order to be under¬ 
stood. The Ihihavior of the second patient, who has sunk 
into a torpor, docs not mean that intervention would be 
hopeless or dangerous, but rather that it should be appro¬ 
priate to the man and his problems and be correctly timed 
in its application. 

What then about the prediction of dangcrousne.ss in this 
group of mentally ill who had "committed” crimes? Do we 
have a predictive capacity given this particular group of 
persons? First, from the daU, it is not possible to establish 
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^ nncotion between mental illness and the nature of the 
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bihty and the catatonic features of his psychosis At the 

dangerous enme, there is little evidence in anrofThem ro 
Sme^r'""'** dangerousness after two years of im- 
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What is there in the data collected as well as what data 
can we continue to collect that will allow us to system¬ 
atically determine dangerousness? 

First we must be able to predict as much as possible free 
of the social system which has labeled the deviant behav¬ 
ior as dangerous and the social system which task it is to 
maintain the "residual deviance." We are part of the 
larger social system and cannot be free of it" nevertheless 
whenever possible predictions should be made by persons 
not within or supported by correctional, mental health, or 
criminally insane institutions, given their present roles in 
maintaining "residual deviance." It becomes clear that in 
dealing with the problem of prediction of violence, that as 
already has been known, the culture’s view of, acceptance 
of, or sanctions against violence' cannot be ignored, as the 
nature of society’s institutional agencies for the custody, 
punishment, and rehabilitation must be taken into ac¬ 
count. 

Second enough of the predicted violent as well as non¬ 
violent must be free to enter the open community in order 
that we Can truly evaluate not only the correctness of our 
predictions but the factors that enter into the reoccur¬ 
rence of or absence of a violent act, within a reasonable 
time after release from custody. Macdonald’s data” should 
make us more willing to take .hat chance. What then are 
the factors and problems in predictions of future violent 
behavior? It is known that those who commit crimes of 
violence are associated with lower parole violations. Gla¬ 
ser et al" in a study of the vio’ent offender and difliculties 
of parole prediction noted that homicide offenders have a 
0.4% recidivism. Those with sex offenser have 2.9% and 
those with assault 3.6%. The highest sex offense recidivism 
is for the nonviolent type. All of which means that the 
reoccurrence of individual violence is a relatively rare 
event, and the difficulty of predicting such an event is 
great. Eighty percent predictive accuracy is the greatest 
precision that has been demonstrated when applied to a 
cross-section of all prisoners who are considered for pa¬ 
role. How then can one begin to identify the less than 5% 
of potential parolees who may commit another violent act?, 
Glazer et al" support the notion that prediction must be- 
made before release and that long-term tabulations occur 
which relate the relevance of those predictions to post¬ 
release behavior. Also, he feels that his calls for the ex¬ 
perimentation with the release of randomly selected pris¬ 
oners. The accumulating evidence resulting from the 
Baxstrom vs Herold decision and the clinical data from 
the Menard 17 would support earlier release and further 
testing of predictive capacity. It is clear that the present 
response to violence or anticipated violence is a kind of 
societal "overkill.” 

What about the factors that may be implicated in the 
capacity to predict the reoccurrence of violent behavior? 
How can we weight the respective forces of biological de¬ 
terminants, such as XYY chromosomes, temporal lobe dis¬ 
order, and certain mental retardations, given the vectors 
of certain demographic characteristics? While more work 
is required to determine the extent and relationship of 
these disorders in normal populations, it now seems likely 
that this may be a very small, special, and exotic popu¬ 
lation. It is critical to be able to distinguish such individ- 

%. ■ 
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uals and provide those who can tjliefit with the spccii 
techniques available for their treatment. However, it i. 
also likely that many persons who do not have these dL- 
orders are lumped into this group. The most extensm 
work on the subject’ does not clearly separate the chant, 
teristics of episodic dysconirol from episodic reaction, be 
rather forces distinctions, which do not exist as fa 
example; 

What appears at times to be hypochondriasis may be the resc'-. 
of somatic auras or episodic psychophysiologic reactions. Ab: 
there is mounting evidence that many of the bizarre, and at lea:; 
superRcially appearing motivationicss aggressive acts, may btn- 
lated to this "excessive neuronal discharge" or the potentiality (« 
such."* 

How can we determine the strengths of impulse \i tl» 
degrees of control, and the particular social circumstance i 
which inhibit or facilitate one or another or both? Studies* 
by weighted questionnaire, to examine various aspects of' 
impulse and impulsiveness are requir»Ml. Then both experi¬ 
mental and natural settings (release to the open cornnit 
nity) can be used to test and measure th^ Jegree of reae 
tivity as related to the measured impulsivity. 

What role docs frustration play in aggression? Can itbr 
measured? The work of Palmer” is a small beginniny 
More studies of both normal, criminal, and mentally i ‘ 
populations are required. Then rating scales of emotional 
experiences; particularly on the frustration-aggression 
axis, need development and testing with each of the three 
populations noted. 

Given certain possible outcomes of the relationships of 
the above to one another, how much alcohol and what 
kinds of dosages of drugs will act as sufficient facilitaton? j 
What about accidental factors? How much and what kinds J 
of infant and child abuse are predictive of adult crime, 
and under what circumstances? The kinds of parents 
given to child abusing are reasonably well known,” and j 
may give data useful in the prevention of such violence Ur 
ward children. It is also known that adult child abusen 
were raised in ways similar to those that they have [ 
created with their own children. The necessary inforrai- | 
tion still related to the question of how much and what 
kind of abuse to children leads to their adult violent 
behavior? 

What is the predictive value of the childhood triad 
of Presetting, enuresis, and cruelty to animals? What 
weights to give to each alone and together? What feel¬ 
ings should one have for others, how much? What forms of 
mental illness in what settings result in violence? It 
should be clear by now that unlike the belief of some ao- 
thors" criminality and mental illness are not the recipro¬ 
cals of one another nor does one necessarily follow the 
other. Both can exist somewhat independently of one aa- 
otljer in the same persdn, or in varied degrees of inter¬ 
dependence. The relationship of emotion or its absence U 
criminality and mental illness has yet to be charted. 

What subpopulations of mentally ill arc more prone Ui 
violence, and under what circumstances? How important 
is a violent fantasy-a threat? It may be that fant.-usy, as 
reported, or a threat, as uttered, niay have little or no con¬ 
nection with acts of violence, at least not statistically. 
Again, more study is required. Except for the small study 
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^ Vaolonald" the literature is barren. 

I ')al docs the commission of a violent crime do to 
' VC the possible weightings given above, and in what 
• .-lion? What kind of inter\’cntions, how much, and for 

■ . long affect the weightings and in what way? Perhaps 
,n the empirical studies, and the isolation of various 
.ijmlations with various characteristics of danger, we 

\ ugin to design morbidity—experience-prediction ta- 
s winch can be tested by others. Then perhaps the per- 

* . ,-h.mcc of an event reoccuring can be stated with 
:i ivrlainty, and then and only then can we responsibly 

i V the difficult moral issue. 

I* 

I * • •iiMtr vas made possible in part through funds provided by the Cen- 
> ‘ ‘Studic* in Criminal Justice, the Law School, University of Chicago, 

• i .y cnixiuragemcnt of Prof Norval Morris. 
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ing its application among the courts, and the law is 
in a state of flux. We believe that a uniform 
standard of disclosure would be helpful to the 
courts, the health providers and the public. Our 
earlier recommendation concerning the legal as¬ 
pects of this matter appears in Chapter 4. 

We perceive another possible problem: medicine 
today increasingly is being practiced not by one 
physician with one patient, but by teams of 
physicians-and others. In-such situations* .multiple 
decisions may be required from several people. 
Should each of the providers involved in the chain 
of treatment of one episode obtain a separate 
informed consent from the patient? We do not 
know to 'what extent this is presently a problem, 
but we believe the situation should be watched as 
medicine comes more and moie to rely .upon team 
care. 

Whatever the answers to these questions, uni¬ 
form standards would go far toward giving both 
patients and physicians more understanding of 
where they stand in relation to the law. 

The Commission FINDS that the law relating 
to the nature of information which the health^ 
care provider must supply to obtain valid con¬ 
sent for treatment is presently in flux. Adoption 
of uniform standards requiring full disclosure of 
material risks would eliminate much confusion 
as to the basis and nature of informed consent. 
Under such standards, both patient and doctor 
would gpin a clearer understanding of their 
respective rights and obligations. 

The^43ilemma of ^4ill Disclosure- 

It is difficult to determine the point beyond 
which the full catalog of risks would frighten • 
patients and result in their refusing treatment even 
where the potential benefit would far outweigh the 
risk. It is also difficult to assess how much 
information can be transmitted without also creat¬ 
ing such apprehension about possible side effects 
that even though treatment is accepted, recovery is 
hindered. Unquestionably, in some instances, in¬ 
forming the patient completely would do more 
harm than good. However, both for the patient's 
well-being and the doctor's legal protection, at- 
least some responsible person who is close to the 



patient should be fully informed and should help 
make the decision of whether or not to undergo 
treatment. 

The Commission RECOMMCNDS that a re¬ 
sponsible member of the patient's family be 
given appropriate explanations where the phy¬ 
sician is justifiably reluctant to explain such 
matters directly to the patient because of his 
concern that the explanation itself is likely Jto 
affect the patient adversely. 

Access To Medical Records* 

One of the most hotly debated issues before the 
Commission was over the mechanics of the access 
of a patient to hb hospital or physician medical 
record. The Commission was in agreement as to the 
basic right of the patient to know the nature and 
detail of his diagnosis and care. However, there was 
not unanimous agreement as to a right of unre¬ 
stricted access to the medical record at the hospital 
or the physician's office. Although we agreed that 
neither the hospital nor the physician had the right 
to cover up, we differed with respect to what was 
in the best interest of the patient and his ultimate 
care. 

The Commission ordered a study which indi¬ 
cated that in 41 states, if denied access to his 
medical records, the patient must resort to court 
action.* In the other nine stales a variety of 
statutes have made the records available without 
resort to litigation. 

The Commission recognized that the absolute 
refusal by the hospital or the phy.>;ician to make 
the TnedicalTec^rd available To the patient may, in 
itself, lead to unwarranted suspicion and possibly 
trigger a malpractice suit to gain access to the 
record. 

The Commission FINDS that the unavail¬ 
ability of medical records without resort to 
' litigation creates needless ex/tense and increases 
the incidence of unnecessary malpmctice litiga¬ 
tion. 


*Sce Oittcnlinc Slalrnitnl by Norni* Alnuma. 

*Aece$s to MediaJ Rttardt, C«»n:rloi.n Uw Cenirr, 
APPENNX. 
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The Patient's Right to Medical 
Information 

We believe that the patient has a right to the 
information contained in his medical record- 
whether that be the hospital record or his doctor’s 
office record. 

The majority of the Commission pointed out 
that a medical record in the hospital or the 
physician’s office is far more than a series of 
entries reporting diagnoses, doctor’s orders and 
actions taken pursuant to such orders.. In the 
hospital setting the reeord is a complex of com¬ 
munications between health professionals, includ¬ 
ing a written history and physical, progress notes, 
nurses’ notes, consultations, lab reports, operation 
summary, discharge summary, and the like. During 
the course of a particular hospitalization the record 
may include a wide spectrum of speculation and 
observation as the various members of the health 
team contribute thoughts and observations that 
lead eventually to the final diagnosis. If not 
properly explained, many of these entries could be 
exceedingly disturbing to a patient already appre¬ 
hensive. However, to deter such entries could often 
eliminate the very clues that lead to successful 
diagnosis and treatment. 

It is good medical practice for the attending 
physician to require such tests or diagnostic steps 
as may be necessary to exclude the possibility of 
cancer, even if remote, but the very suggestion of 
such possibility to many patients might adversely 
affect their path to recovery. Also, the health 
teams use a wide variety of abbreviations and 
phrases that can be both confusing and unintel¬ 
ligible to the layman. For all of these reasons, the 
patient, though he is entitled to information about 
his health and his care, needs guidance in under¬ 
standing and using it. For reasons such as these, 
many physicians arc reluctant to give copies of 
their records to patients. However, in a malpractice 
suit the record will be turned over for the 
patient’s lawyer or medical witnesses to interpret 
as they will. The question, as we see it, is whether 
the patient should have to go to the extreme of 
filing suit to gain access to them. 

Because of these complexities, we differed 
among ourselves on the point of whether the 
patient’s “right to know’’ should be completely 

3 ^? 


unrestricted or whether it should have legal safe¬ 
guards built around it. California provides that, 
although the patient does not have the right to 
direct access to the records, he may authorize hL. 
legal representative to examine and copy all or any 
part of the record without the necessity of filing 
suit. The rationale of this approach is that, 
although the hospital or physician could and would 
release the record -directly to the patient in many 
situations, if there is doubt as to such release being 
in the best interest of the patient, then interven¬ 
tion of his legal representative would create an 
effective screening mechanism to assure proper 
communication and explanation. 

Access through an attorney has much to recom¬ 
mend it, but the poor often have difficulty in 
obtaining legal services.^ We agree that they should 
not be excluded from access to their records 
simply because they eannot get a lawyer to 
represent them. In some areas, legal aid groups are 
empowered to handle sueh eases, but in other areas 
they may be prohibited from working on any 
matter that could ue fee-producing. 

We believe there are techniques to deal with this 
restriction. For example, in Pittsburgh potentially 
fee-producing cases are referred to attorneys who 
will underUke the initial representation of clients 
for nominal fees, such as five or ten dollars. Such 
mechanisms, however, can be worked out only on 
a local level. We believe communities should make 
arrangements that would allow attorneys to repre¬ 
sent indigent patients in gaining access to their 
medical records. 

Among the nine sUtes that allow patients access 
to their medical records without having to go to 
court, the statutes vary greatly: 

• California, Illinois and Utah permit records to 
be examined and copied by the patient s 
attorney. The patient does not have the right 
to direct access. 

• Massachusetts, New Jersey and Wisconsin 
explicitly or implicitly allow direct access to 
the patient himself. 

• Mississippi requires a showing of good cause. 

• Connecticut permits records to be examined 
only after the patient has been discharged 
from care. 

’See our recommendation regarding legal aaaialance in Chapter 4 . 
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We believe that some sort of uniformity must be 
brought into this area. At present records are not 
uniformly available, and there are differences in 
method in states which do not have appropriate 
statutes. 

The Commission FINDS that patients have a 
ri^t to the information contained in their 
medical records and RECOMMENDS that such 
information be made more easily accessible to 
patients, and the Commission furthci' RECOM¬ 
MENDS that the States enact legislation enabl¬ 
ing patients to obtain access to the information 
contained in their medical records through their 
legal representatives, public or private, without 
having to file a suit. 

A related problem area was brought to our 
attention during uur public hearings. We were told 
of cases wh it was proved that medical records 
had been altered to protect the hospital or the 
provider. We find this intolerable. 

The Commission RECOMMENDS that the 
states enact legislation to prohibit modification, 
alteration or destruction of medical records with 
the intent of misleading or misinforming pati¬ 
ents. 

I 

Medical Research Involving 
Human Beings 

An area of special concern to the Commission 
and one which we dealt with at some length, 
relates to the use of human beings in medical 
research . - It - is,—to be-6ure,-a» aspect-of-patienta^ 
rights. Beyond the rights of individual patients, 
however, we see a broader need for guari'nteeing 
the highest degree of ethical conduct in the 
carrying out of all such research, for the good of 
■ the general public. We firmly believe that protec¬ 
tion of the ri^ts and health of patients who 
I participate in medical research is of vital impor- 
' tance. We also believe, however, that safeguards 
which are created must not stifle research so that 
future generations arc deprived of possible bene¬ 
fits. 

Medical research necessarily involves some ha*- 
ards for the patients or subjects who participate in 


the research. Despite prior testing with laboratory 
animals, the value and risks of a new medical 
procedure cannot ultimately be determined with¬ 
out testing it on human beings. 

Although continuing medical research is es¬ 
sential for public welfare, the public good does not 
justify exposing individual patients to unwarranted 
risks. Moreover, no patient should be subjected to 
risks against his wiU. Guidelines for carrying out 
clinical research have been in existence for years. 

The Commission believes that the World Medical 
Association’s Declaration of Helsinki, and the 
Ethical Guidelines for Clinical Investigation 
adopted jn 1966 by the Judicial Council of the 
American Medical Association represent effective 
standards for protecting the interest and welfare of 
individual patients or subjects without unduly 
hampering medical research. 

The Commission RECOMMENDS that phy¬ 
sicians engaged in clinical research condder as 
minimum standards of ethics' conduct the 
World Medical Association's Declaration of 
Helsinki and the American Medical Association 
Guidelines for Qinical Investigation. 

Those Who Are Not Legally 
Competent 

At times, medical research is oriented toward a 
particular class of patients, e.g. children, or the 
mentally retarded. The Commission believes that 
such research is vital and should be encouraged— 
under appropriate standards and guidelines— 
particularly in the pediatric age group, to assure 
the adequacy of therapeutic means for treating 
children. 

We recognize, however, that there are special 
problems involved in medical research using child¬ 
ren or adults who are not legally capable of giving 
an informed consent. It is important that the rights 
of both be protected. Important though it be that 
the search for new and better forms of therapy 
continue, there must be a careful balancing of 
interests and we believe that special measures 
should be employed to protect the rights of such 
persons. 

The Commission RECOMMENDS that where 
clinical investigation necessarily involves the 
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participation of persons who are not legally 
competent to give valid consent, extraordinary 
precautions be established to protect the interest 
of such persons. 

The Commission be^cvcs that the best guarantee 
of ethical standards oi conduct in experimental 
medicine lies in the mental attitudes and prevailing 
values of the community of medical researchers. 
The competition for discovery and recognition by 
one’s peers must not lead to unduly permissive 
behavior in the use of human subjects but must 
always operate within the framework of the 
medical profession’s fundamental ideal: the relief 
of human suffering. These principles should be 
stressed throughout the period of training of all 
research scientists. 

The Commission RECOMMENDS that the 
biomedical research community make every 
effort to educate its prospective members in the 
fundamental principles of research ethics. 

Federal Guidelines 

In 1966, the Public Health Service (Department 
of Health, Education, and Welfare) began requiring 
all institutions applying for PHS funds for research 
to meet certain requirements. Since that time, it 
has been mandatory that all such proposals be re¬ 
viewed by a committee within the research institu¬ 
tion to determine that the rights and welfare of the 
persons involved are adequately protected, that the 
risks to an indiridual are outweighed by the 
potential benefits to him or by the importance of 
the knowledge to be gained, and that informed 
consent is obtained by adequate and appropriate 
methods. This review must be completed before 
the award of any PHS grant or contract that 
involves experimentatfan with human subjects. In 
addition, the committee must establish continuing 
review of the project. 

Proposals are reviewed further by government 
advisory committees. If the proposal raises issues 
of undue hazards to human subjects, or, rarely, of 
clearly ethical issues,' these are cnlicd to the 
attention of the institution that made (he pro- 
posaL 

The 1966 Public Health Service Policy on the 
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Protection of Human Subjects, now extended to 
cover all research funded by the Department of 
Health, Education, and Welfare, has been modified 
and expanded in the light of cumulative experi¬ 
ence. We believe there is still room for improve¬ 
ment, especially in the implementation of the 
policy. 

Although the Food and Drug Administration 
does not sponsor a large amount of research, it 
does have direct regulatory authority over the 
pre-market testing of new drugs on the part of the 
drug industry. In 1971 the FDA began requiring 
local committee review of drug tests. Its guidelines 
are identical to those used by PHS, but have the 
added requirement that the committees must 
include persons who are not scientists, such as 
lawyers, clerg} men or other laymen. 

There have been objections raised over the use in 
investigational medicine of subjects whose freedom 
to consent is questionable by reason of infancy, 
senility, mental retardation, ignorance or legal 
confinement. On the other hand, the medical care 
given these subjects is usually excellent, and often 
otherwise unavailab'e to them. Prisoners who 
volunteer as experimental subjects acquire a sense 
of personal worth and pride as weU as material 
advantages. 

The FDA requires that researchers testing new 
drugs agree- to comply with the applicable HEW 
research policy. Here again, surveillance of actual 
compliance presents difficulties. In a 1969. test of 
the ■ side-effects of contraceptive pills in San 
Antonio, Texas a group of women coming regu¬ 
larly to a clinic were, without their knowledge, 
given nothing bui placebos. The researcher respon¬ 
sible for the San Antonio experiment is now; 
conducting experiments in Latin America with a 
8900,000 grant from the Agency for International 
Development. Written assurance of compbance 
with Department of Health, Education, and Wel¬ 
fare policy has been given. But, again, there is no 
monitoring of actual performance. 

The Department of Defense conducts most of its 
research at large military installations. Con¬ 
scientious objectors, paid volunteers and active- 
duty military volunteers are used as subjects. The 
Department also conducts clinical investigations in 
teaching hospitals. Many initial trials are done by 
the researchers on themselves. 








79 


THEKUMAN DIMENSION 



The Veterans Adminisiration conducts an ex¬ 
tensive program of medical research in the VA 
hospitals. The Department of State’s Agency for 
International Development funds research involv¬ 
ing human subjects both at home and abroad. Both 
the VA and AID have adopted the HEW Policy 
on the Protection of Human Subjects. 

The Commission believes that the HEW require¬ 
ments should be applied to all medical research 
involving humans, whether done by the private ‘ 
sector or government agencies, and whatever the 
source of funding. 

As a practical matter, this is already usually 
done—at least in the private sector. It is too 
complicated for institutions that receive HEW 
research funding to establish two different stan¬ 
dards for developing studies. The custom that most 
institutions follow is to subject all research to the 
review committees required by HEW. Tht Commis¬ 
sion urges that this practice be adopted by all 
universities and research organizations. 

The Commission RECOMMENDS that the 
Department of Health, Education, and Welfare 
Guidelines on medical research involving humans 
be applied to all persons participating in medical 
research regardless of the source of funds which 
support the investigation. 

Compensation For Injured 
Research Subjects 

Many persops who participate in medical re¬ 
search are healthy volunteers. Some others are 
patients tvho volunteer for tesls~of a dfug'or other 
therapy that will have no effect on their diseases. 
The Commission is concerned about compensation 
for such volunteers if they are injured in the course 
of treatment. 

In the case of research conducted by the 
Federal Government, volunteers who are injured 
during experimental treatment are given free and 
continuing medical care. However, po additional 
compensation is paid unless the volunteer can 

I ffove negligence on the part of the investigator, 
rhe Commission believes that persons who volun- 
eer to be research subjects should be entitled to ^ 
ompensatiori for injurisb sustained as a direct 
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result of the experimental treatment, whether or 
not due to negligence. 

In the case of Federally-supported research, the 
Commission believes that funds for this purpo've 
should be included in the basic grant. Moreover, 
the same rules should apply whether the Federal 
Government supports research or whether research 
is funded solely by the private sector. 

The Commission <tECOMMENDS that when¬ 
ever a grant or other funding is provided by the 
Federal Government for medical research involv¬ 
ing human subjects, the grant should include a 
sum sufficient to provide either insurance or a 
self-insurance fund in order to provide compen¬ 
sation to any human subject who may be injured 
in the course of the research. Where the Federal 
Government itself conducts the research, pre¬ 
cisely the same rules should apply, either 
through the Federal Employees’ Compensation 
Act or other Federal funding sources. 

The Commission RECOMMENDS that when¬ 
ever research involving human subjects is con¬ 
ducted by the private sector that insurance be 
provided to protect against mishaps, injury or 
illness directly arising out of that research. 

^^nsumer Participation In 
Health Care Decision-Making 

The preceding sections of this chapter have 
looked at provider-patient relations and various 
aspects of an individual patient’s right to be 
informed concerning the nature and progress of his 
medical treatment. Patients are also consumers 
who have a unique kiTowledge of their health care 
needs and of the ways these needs should be met. 
Their participation in making the decisions which 
affect the delivery of health has the potential to 
improve both the quality of health care and their 
satisfaction with the health-care system. 

Today an increasing percentage of the nation’s 
health care is being provided through neighbor¬ 
hood health clinics. Health 'Maintenance Organiza¬ 
tions, and the outpatient departments of hospitals. 
This institutionalized medicine tends to be far 
more impersonal than the care pro'.-id .J by the 
familiar family doctor, and many patients feel 
unable to make their needs and complaints effec- 
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lively known in these settings. Altliough many 
institutions providing medical care are governed by 
boards comprised primarily of laymen, these 
people are usually not chosen because they repre¬ 
sent any particular group of patients. Rather, they 
tend to be persons who are prominent business, 
religious, governmental or social leaders of the 
community. While many trustees (if not most) are 
civic-minded individuals with a real interest in the 
role and. responsibility of the hospital to the 
community at large, they are not typically repre¬ 
sentative of a cross-'^^ection of the community. 

Consumer participation in health care ocrvices 
has grown out of the efforts of recipients of health 
care to influence the institutions providing health 
care to them. A variety of methods for consumer 
participation have been tried. They range from the 
patient advocate to persons who represent patients 
on hospital governing boards. By making patients, 
potential ^latients, or their advocates an integral 
part of the health care decision-making process, the 
patient’s viewpoint is reflected in health care 
policy decisions aimed at improving the quality of 
care and increasing patient satisfaction. Better care 
and satisfied patients can go a long way toward 
reducing both actual malpractice and malpractice 
claims and suits not involving malpractice. 

In recent years consumer participation in health 
care planning and delivery has been a goal of many 
consumers from diverse economic and social back¬ 
grounds. The demands of patients for a greater 
voice in the planning and delivery of their health 
care has been fostered by two factors. One, 
increasing dissatisfaction with the current tern 
has caused many patients to believe thi. the 
health-care system should be changed and that 
consumers of health care should participate in 
making the changes. Two, the acceptance of 
consumer participation has been aided by the 
realization that many decisions involving health¬ 
care delivery do not require highly technical 
medical knowledge, but instead a knowle Ige of 
community wants and needs. 

Advocates of consumer participation argue that 
health-care recipients should have a place in 
health-care planning because health care has an 
incalculable effect on consumers’ lives, and because 
patients pay the bills, directly or indirectly, 
through taxes or insurance. Consumers also have 


unique knowledge to contribute to the decision¬ 
making process. In turn, they learn more about the 
hcalth-care system through their participation. The 
education of consumers increases the effectiveness 
of their participation and helps to make their 
expectations of the health-care system more real¬ 
istic. 

The mechanisms for consumer participation vary 
greatly. The success or failure in a particular 
situation, measured by increased patient satisfac¬ 
tion and improved quality of care, is linked more 
closely with the degree of control exercised by the 
consumers than with the particular method of 
participation. Where consumer participation has 
been meaningful, the result has been both greater 
satisfaction and improved health care. 

The Commission was told that mere token 
representation may increase consumer frustration. 
If participation is to be meaningful and helpful, it 
must be at a level where the consumer can really 
influence the policies and management of health¬ 
care organizations and institutions. 

Effective consumer participation does not end 
all frictions between health-care providers and. 
patients or solve all problems of health-care sys¬ 
tems. It is merely one way of reducing these 
frictions and promoting greater understanding i.nd 
satisfaction—creating a climate which, the Commis¬ 
sion was told, has the potential for reducing the 
number of otherwise unwarranted malpractice 
claims. Consumer participation also can result in 
improved patient care.* 

The Commission FINDS that where consumer 
participation has been successful^therehas beeu^ 
a beneficial effect on the quality of health care 
and on increasing the satis faction of the recipi¬ 
ent community, which in turn has a beneficial 
effect on reducing the 'potential number of 
malpractice claims. 

The Commission FINDS that the interests of 
health-care providers and the consumers are best 
served by effective consumer participation at the 
decision-making leveL 

The Federal Government has, under various 
OEO and HEW funded programs, encouraged or 

*See Separate Statement by Ella Strother. 


37 v' 





THE HUMAN DIMENSION 


81 


required consumer participation in neighborhood 
health centers, comprehensive health planning 
panels and hospital planning bodies. The success of 
consufher participation in these programs has 
varied considerably. However, the Commission 
recognizes the potential consumer participation has 
for improving the quality of care and the need for 
continued exploration in this area. 

The Commission RECOMMENDS that the 
Secretary of Health; Education, and Welfare and 
the administrators of other Federally-supported 


health-care delivery and medical research and 
demonstration programs establish and continue 
consumer involvement activities at the planning, 
services, supervisory, management, and coordi¬ 
nation levels by means of board membership, 
advocacy and advisory mechanisms. 

The Commission RECOMMENDS that the 
same degree of consumer involvement be fos¬ 
tered by all appropriate non-Federal health-«'.are 
delivery and research programs.’ 

*See Dwentiiig Statement by Monroe Trout 
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Icit^lh of tlic rfsidmcy is jiistifirtl IxTaiisc these resi¬ 
dents earry an nniniportanl hcrnia-ec|nivalent load is 
failing to understand the nature of the training pro¬ 
gram. Unlike the situation in suburban private prac- 
tics, the management of patients in the typical medical 
center is a team activity with many members assuming 
a portion of the responsibility. The load of complex 
work attributed to the fifth-year resident is not being 
carried by him alone; it is unlikely that it could be 
carried at all by someone who hao not sptent some ex¬ 
tended ptcriod'struggling with lesser responsibility on 
similar problems. 

"What is rewarded in a culture will be cultivated 
there.” With this phrase Plato may have been cau¬ 
tioning us to choose carefully the behaviors that we 
wish to reward by measurement. Perhaps what we 
should be measuring in practicing surgeons or residents 
is the total cost of the illness event to the patient: time 
away from work, time away from home, lost physical 
capabilities, and the financial burden incurred subse- 
<7quent to entering a surgeon’s or resident’s care and 
continuing to full rehabilitation. This new measure of 
surgeon’s worth, lowest gross cos- (time, money, incon¬ 
venience and disability) to the patient, would empha¬ 
size quality of clinical judgment rather than quantity 
of operative work. 

The alternative educational model thus developed 
would emphasize the full scale of decision making that 
leads to optimum surgical outcomes — diagnostic or 
nonoperative management and qualitat've op>erative 
events. 

The authors have urged that the study not be overin¬ 
terpreted. We join them in that caveat. There may be 
too many surgeons, and- too many residents in too 
many traiuin,^ programs. They may be overtrained 
and underutilized..Substantial reforms in our training 
programs may be justified, It is doubtful, however, if 
any such inferences are allowed by the descriptive data 
_ reported here. We must obtain more information 
ak t job opportunities and job characteristics for var¬ 
ious specialties, about the changing nature of society’s 
need, about the means for better educating surgeons 
for a lifetime of growing competence. Gratitude is due 
those who develop the tools for obtaining that infor¬ 
mation. But in analyzing and drawing tentative con¬ 
clusions from the descriptive data that relate to those 
questions, more sophistication and care should be 
applied than has often been the pattern in the recent' 
past. 
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SOUNDING BOARD 

GIVING THE PATIENT HIS MEDICAL 
RECORD: A PROPOSAL TO IMPROVE THE 
SYSTEM 

DissATisTAcnoN with the functioning of the medical-care 
system has become widespread. Four serious problems are 


mHinIniniiig hiifh qiialily iif care, cstablbhini; miilually tal- 
isfactory physician-palicnl relations, crisiiririi; continuity 
and avoidini; excessive bureaucracy. We liclievc lhc.se prob- 
Icms could be alleviated, in part, if patients were given cop. 
ies of all their medical records. The record to a large extent 
cmbcxlics the informational prrducl of medical consultation 
and Ircalmcni. In most exchanges in wiciely a purchased 
product becomes the property of the purchaser, who is then 
free to evaluate the product on his own, have it evaluated by 
exfjerts and choose freely among suppliers for any further 
services. Patients, physicians and planners and administra¬ 
tors would all benefit if the conditions of open information 
and freedom of choice that prevail in the market were lobe 
intr(.duccd into the area of medical care. 

At present, medical records are not routinely i'vailable to 
either physicians or patients. In theory, records are ir?->sfera- 
ble within the profession; in practice, they are seldom 
ferred even in summary form, and even within one institu¬ 
tion. By law, patients can obtain their medical records in 41 
states only through litigation, in three states only through an 
attorney although not necessarily litigation, in one through 
showing good cause, and in one only after discharge from 
care. Only three “explicitly or implicitly allow direct access 
by the patient Himself.’” ' It is indeed paradoxici'l that rec¬ 
ords are available primarily for setting the patient and phy¬ 
sician against one another, and in most cases, only through 
the intervention of another professional! 

The Proposal 

We propose that legislation be passed to require that a 
complete and unexpurgated copy of all medical records, 
both inpatient and outpatient, be issued routinely and auto¬ 
matically to patients as soon as the services provided are rec¬ 
orded. The legislation should also require that physician and 
hospital qualifications (accreditations, memberships, etc.) 
and charges for services be recorded. 

Hospital records should be available legularly to patients 
on the ward, and copies sent to them upon termination of the I 
hospitalization. Outpatient recorus could be issued in two 
ways: copies could be sent directly from the physician’s of¬ 
fice; or records could be stored and mailed centrally. Al¬ 
though the latter approach would generate more ted tape, 
centrally stored records could provi data for epidemiologic 
studies, be co-ordinated with activities of Professional Stan¬ 
dards Review Organizations, and ensure against loss of hh i 
records by the patient. In addition, central record storage ^ 
would facilitate a patient's option to refuse or accept the i 
record anonymously. I 

Expected Positive Results 

The Proposal would benefit most participants in the med¬ 
ical-care system. 

I 

Patients | 

Information. At present, patients general./ receive insuffi¬ 
cient information on their own case,’ and their health knowl- | 
edge is quite poor regardless of socioeconomic status, laoc, 
rural or urban background, age group or r .x.' Both physi- j 
cians and patients find this undesirable.’ In addition, inade¬ 
quate transmittal of understandable information from phy- 
,sici-i to patient largely accounts for the widespread phe¬ 
nomenon of patient noncompliance with professional rec¬ 
ommendations.*-' • 

With record in hand, the patient would receive more conv 
plete information about his medical encounters, a source of 
satisfaction in itself. Patient compliance would probably ini' 
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provr. !>iniT llic :i\iiil.iblr iri oid uoiilcl «ii|>|>t:iiil rrli.-incr nil 

niTiiii’i''' iiiut wnnlil liclji tin- palii-iil iiiuli-rslaitil ll»c ralin- 
njlr fiir liraliiiriil. Hrllor munis niii;1il rvcn ifsiill as pa- 
lifnlsi'Oi na Ini luivlakcs in I hr hisliiry, anil wrrr rni inira(;nl 
bv 'rriiii; ihrir rav ilrsrrilii-il In k. i-p n'lrvanl syinplninalir 
iKilcs for the iirM visit. 

The m'oril uonlcl si-rvr as an nlnralinnal IikiI. I'alirnls 
viwild consnll luMiks or inni'ral |)rrsnnncl alxnit iinfaniiliar 
utiitls. and ihns Irani professional IrrminoloRy and con- 
frpls. Kvrnniallv. inrrrasi-d knowlnlRr would lead lo more 
jpjiioprialr iilili/.ilion of phvsirians and a f;rralrr aliilily of 
IMtiriils III p.irliripair in llirir own rarr. 

Cniilimiitr. Thr rlVnls of rcpIariiiK the “whoU-tirni n" 
phvsirian by many s|>rcialisl referrals have been exacerbated 
bv population mobility, frequent use of emergency rooms, 
and phs-sicians who cover one another’s patients. Even when 
rtfeired from another physician, patients must give the same 
hi»lor>- time and time again (a necessarily faulty one, since 
ihcs' are forgetful and do not know the details of their past 
professional care), and submit to the same laboratory and ra¬ 
diologic procedures repeatedly, because records are not at 
hand. 

in contrast to this situation, implementing the Proposal 
Kould always provide a physician direct access to the history 
ofthe patient’s previous care, ciimplete with ba.se-line data, 
dnig schedules (a major problem*), hypersensitivities, eic. 
Patients would accordingly be subjected to fewer repeat 
tests, would be required to repeat but little information and 
«ould receise more complete, better informed care. The pa¬ 
tients would at all times feel less “lost” in the system. 

Chtict. Patients have little opportunity to exercise in- 
lonned free choice of physician in either primary or second- 
ai>' cate. The few criteria 'vailable for judging physician 
rapability (e.g., specialty certification or hospital affilia¬ 
tions) are often unknown to patients or uninterpretable by 
them, they must use pe'sonalistic, nonprofessional criteria 
instead. Patients are inh bited from freely changing physi¬ 
cians, in part, by the exp mse of new work-ups, and by the 
difficulty of e\er returning to the original physician if the 
new one should request the previous records. 

Clearly, adopting the Proposal would free patients to 
choose and change physicians more'easily. Patients would 
ilso be able to make better judgments about their physi¬ 
cians, and to differentiate legitimate physicians from quacks. 
Comparing physicians on professional grounds would be¬ 
come possible to some extent. It would take little sophistica¬ 
tion, for example, for the patient to correlate a surgical pro¬ 
cedure with the presence orabsenexof surgical-board certili-. 
cation (as listed on the record). A sophisticated patient 
might want to research the diagnosis himself, and learn more 
about it Wk. 'e monitoring the physician. Such personal at¬ 
tempts might have t'ue side effect of emphasizing to a patient 
the difficulty of medical practice, and enhancing the physi¬ 
cian's legitimacy as an authority (on the basis of official 
Uaius combined with recognized expertise).* * 

Published guides to medical care would soon flourish, and 
professional consultant services for records "translation," in¬ 
terpretation and evaluation would arise in response to con- 
turner demand. Medical societies, universities, private 
groups, or Professional Standards Review Organizations 
could operate such services, which would then function- as 
noncompulsory, dccxniralized quality-enforcement mecha- 
luims. 

PJnricien-f^ifnl trlatirm. The nature of physxsan-fMtient 
tdsdons hu conflicted with American cultural norni.Si. 
Americans demand autonomy**; yet patients have been 
breed into profound dependency on physicians whom they 
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niiisl trust on f.-iilli nlonr, whom ihry t ;iii luirrily iiiirlrrslnnd, 
niul lo whom they have often h.arl little real alternative. As a 
result, many patients have aerpiired [laranoid feelint's alaiiil 
the medieal-earr system — and ai le<l on lln in. The W»iineti’s 
Health Moveinrnl lakes matters into its own hands; thr 
thriving hnsiness of cpiaeks anri rollisis reflects a search for 
friendly altitudes in a hostile professional world, as well as 
the pnhiic’s inahilily to diseriminale on a scientific basis.” 

Availability of records would enable patients lo lie much 
more autonomous in making judgments and choices; less rle- 
|>en«lenl, they would f el less panutoid. Tlir iuerease in pa¬ 
tient infrimialiou woulrl iiiidermiiie iiiueli ofllie eiirreul sus¬ 
picion of physicians’ candtir. Since provision «if medical rec¬ 
ords to all patients would be obligatory, no physician would 
regard any single patient as impeaching his services. As pa¬ 
tients became more familiar with medical concepts, physi¬ 
cian-patient communication would improve. All these im- 
_.provements would produce more harmonious physician-pa¬ 
tient relations. 

Phytlclans 

Qunlity cart. At present physicians have only limited means 
of evaluating one another’s performance.” As a rei-’lt, an in¬ 
centive for practicing high-quality care is lost, and referring 
patients to other physicians of known competence is made 
more difficult. 

An effect of implementing the Proposal would be decen¬ 
tralized peer review. After seeing several patients whom an¬ 
other practitioner had seen, in conjunction with their rec¬ 
ords, a physician could hardly help making an assessment of 
that physician’s abilities and practice. In this way pro¬ 
fessional reputations would grow according to the concrete 
criteria of patient care. Anticipating this process, physicians 
would have a clear incentive to practice high-quality medi¬ 
cine, especially since the practices of the most reputable 
would probably increase. In many cases, favorable evalua¬ 
tion by a specialist of a primary practitioner’s records, or 
vice-versa, would result m increased trust and more expedi¬ 
tious referral of the patient to the appropriate level. 

In addition, the Proposal would provide physicians new 
opportunities to learn. Just as residents learn by caring for 
patients and observing how various sp>ecialists treat their pa¬ 
tients after they themselves have done as much as they can, 
so physicians in whatever practice setting would have the 
same experience repeatedly. The freely available record 
would provide a more “longitudinal” view of a patient, and 
physicians would appreciate better (and treat better) thr 
course of a disease. Since innovation proceeds mainly by tiv 
contagion effect, new knowledge would probably be put into 
practice more swiftly, and isolated practitioners r-ached 
more quickly.'* 

Salis/aclion. Practitioners have become less satisfied with < 
their role and status in society. One cause of discontent has 
been that professional prestige has centered around academ¬ 
ic centers where scientific advances arc made, and where ar¬ 
ticles published and rank achieved are convenient measur¬ 
ing rods. By contrast, practitioners have had happy patients 
and money to mark them as successful in the community at 
large, but these advantages have counted little within the 
profession. - , 

Another source of discontent has been intrinsic to the 
practitioner's rule. Specialization and discontinuity have 
fruriraied f'MJiliottym tr}ini( Ut ^nmvh■ for M 
needs. Moreover, (he s(rair..s m physieian-pafienf refafitmt 
have affected physicians probably even more than patients, 
since being a patient it only a part-time purstdt. 

* 

I 
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PiTcnlrali/rH (x-cr review would provide recoRiiilion of 
cxeellenec in the praelice of mcdie’.ne, and licncc enhance 
the pirslipe oflx-inR a praelicinR phydeian. PalienI reenrd* 
and ihe rare lhat they n-fleeted woidd Ix-eome a, wnircc of 
pride o|>rn lo ihe |>enixid of fellow pn>fr»Monal!i. Tlir rxi>ect- 
rd iinpmveinenl in eonlinuily would decrease fruslralion*. 
and improved physiei in-palieu' n lalions would add iinpor- 
lanllv lo physician salisfaelion. 

Planner* and Adminisiratora 

At present, powc. to ..ic health system is decentralized to 
the penultimate step - the physieian. In the eyes of planners, 
.administrators, fiscal intermediaries and the public that 
they represent, the physicians’ autonomy is unchecked. Ad¬ 
ministrators and policy makers do not have the capacity eas¬ 
ily to evaluate or control the appropriateness of medical 
care, nor have they been able lo remedy such maladaptive 
forces as the drive for more and more physician specializa¬ 
tion.” Increasingly, they .are turning l.a comprehensive orga¬ 
nizational solutions that call for increased centralized deci¬ 
sion making and an increase in provider aggregations, such 
as Health Maintenance Organizations, foundations for 
medical care, neighborhood health centers, hcwpital-based 
practices. Professional Standards Review Organizations, 
and comprehensive health planning. Most of these solutions 
would deliver more power to the proposers of reform. 

■The las ers of bureaucracy implicit in all these proposals 
have familiar drawbacks. Quality control from record resjiew 
and other centralized mechanisms faces many practical limi¬ 
tations.'*'" Increased centralization would probably de¬ 
crease responsiveness to consumers because professionals 
would interact with one another more and patients less. At¬ 
tempts to ensure a consumer orientation in policy making as 
in some neighborhood health centers have had only mild 
success. 

Adopting the Proposal would reduce fears about physi¬ 
cian accountability and quality. Self-regulating, decentral¬ 
ized |)ccr review would provide belter individual assess¬ 
ments than centralized review, since reviewers could corre¬ 
late the patient himself with the record, instead of merely 
checking its internal consistency. Both inpatient and outpa¬ 
tient records would be used, and information would be gen¬ 
erated precisely at the points of usage — patients and col¬ 
league physicians. On the other hand, some functions of cen¬ 
tralized peer review, such as standards setting, would not be 

pre-empted. • 

The Proposal’s improvement of continuity would supple¬ 
ment rather than supplant current administrative initiative* 
such as defragmentation of services. In addition, the special¬ 
ty distribution of manpower would probably become more 
appropriate: the new prestige and satisfaction offered practi¬ 
tioners would make manifest the latent desires of many 
medical students to become family practitioners. These im¬ 
provements would all take place without an increase in bu¬ 
reaucracy, as patients were enfranchised by decenlraliration 
instead of partially disenfranchised by centralization. 

OBJEC-nONS TO THE PROPOSAL 

A number of objection* to the Proposal may be antici¬ 
pated. To begin with, various objections could arise from so 
strong a reliance on r^rd*. Records could be falsified, and 
diagnostic and irealhtcnt procedure* made to look more 
rompleie nml cxliniistivc than they were. A reliitnce on form 


r.Tlher ih.Tii Mibslanrr roiild rlevclop. with no asvirialrd im- 
provcmcnl in patient care.” Or, conversely, practilinnen 
could be led lo do Icki much and be loo complete for the sake 
of srif-pniteclion. With records so public, praclilionen 
might be less free lo praetirr in the most rx|Mdilious way 
possible, and the rerord inighi lyroine a real burden. More¬ 
over, judgment of medical-care quality tm the basis of rec¬ 
ords could penalize a good practitioner who happened to 
keep poor records. 

Certainly, records could be falsified, although verification 
procedure* and patient recollection would serve as a check. 
Adherence to proper form would have little chance of pass¬ 
ing for substantive validity in this decentralized system, as 
explained above. 

I..css-than-adcquate work-ups arc more common than 
morc-than-adequate ones, so that a correction of this tenden¬ 
cy would be salutary. With records traveling predominantly 
in the medical realm, despite the patient intermediary, med¬ 
ically warranted shortcuts should prove acceptable. 

Finally, it must be stressed that medical records are not 
merely more red tape like insurance forms. The medical rec¬ 
ord constitutes an integral and vitally important part of the 
medical-cgre process, formalizing and focusing medical logic 
as well as facilitating memory. If a practitioner can somehow 
convince his patients that he is good despite records deficien¬ 
cies (as might be true rarely), the Proposal would allow this 
relation to continue unhindered, whereas rnore centralized 
and routinized procedures would not. 

A second objection might be that peer review of any sort 
can be questioned. Since professionals rely on peers as their 
primary reference group, peer support may take priority user 
quality review. It is safer for them to measure adequacy by 
academic degrees achiesed than by competence demon¬ 
strated. There is, furthermore, an almost pathologic fear 
among practitioners that their practices will be found defi¬ 
cient'*; probably much of this fear is motivated by the ab¬ 
sence of any previous reviews, the lack of continuing educa¬ 
tion and the residual effect of medical-school inlimidatim. 
Some is no doubt motivated by beliefs about -malpractice 
settlement*. *• 

Much of the unwarranted fear of review would be as- 
.' suaged with experience. Moreover, decentralized review 
with voluntary sanctions might be easier to accept than cen¬ 
tralized alternatives. Decentralized peer review should also 
• be more effectis-e since the medical profession is not really 
monolithic. After implementation of the Proposal any group 
could offer patients evaluation service* and a majoritanan 
professional protective interest would accordingly be less ef¬ 
fective, whereas the closed-door proceedings of centralized 
peer review would find dissenters excluded and ow- 
whelmed. 

A third possible objection svould be fear that open disclo¬ 
sure of records would lead to more malpractice suits. Whal 
- should be feared, however, is not more suits, but unjustified 
ones. The Secretary’s Commission on Medical Malpractice 
has found that most suits are generated by poor patient care 
rather than greed and “... the unavailability of medical 
ords without resort to litigation creates needless expense ^ 
increases the incidence of unnecessary malpractice litiga- 

tion.”' ^ , 1 . , 

A fourth objection would be that some might fear that 
physicians would be called upon to spend more time per ps- 
tient, both in writing belter record* and in answering nwwt 
question*. 
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Alllxxiilli <!<'' Tor iiny visit. |>nwluc liv. 

iivwoiiltl pntlMlily not Im- iiiipitiis tl. Iin n itst il lime s|i< iil <m 
,vrtlins n ivcml wotiltl Im- |inKlii« livi- liiitf. not wiisirfi liinr. 
brrniisr ihr <iti;i1ilv orrlinii-nl drcision ntitkint; Ixilh at the 
niomritl aiul in tlir rnHirr wtmUl iniprovr (siiu r ollirr pliysi- 
ci-iivt would liavr a iH-llir lont;itii<linal view of lilt- palirul). 
Additional liinr s|>cnl on patient rtlncalion would likcwi-tc 
^rrsrnl an increase in quality; moreover, the time present- 
h sprnt (lOpererni of internists'lime in one study”) would 
be used more cITiciently. Proper patient education, improved 
continuity of care, and many of the other improvements an¬ 
ticipated to emanate from the Proposal’s implementation 
would be expected to decrease the time per follow-up visit as 
htII as reduce the number of visits per person per year. Even 
ifspreadini; medical care as w idely as possible were to take 
pjeredence over improving its quality, it is not clear that 
slichling medical-record keeping and health education 
would be desirable. 

A fifth objection would be that implementing the Propos- 
al might offer ammunition to patients who are already too 
directive w ith physicians. One motivation of such patients, 
however, is distrust of the professional’s concern, and reveal¬ 
ing the full record might curtail some of that distrust. 

Si.xthly. patients might misuse the records to treat (or mis¬ 
treat) themselves - much self-dosing and pill borrowing al¬ 
ready occurs. Making records available might well have the 
opposite effect, how-cver, ..«ncc the obvious discrepancies be¬ 
tween various illnesses would be manifest. At any rate, the 
proper approach to the self-dosing problem is through tight¬ 
er prescriptive habits and better patient education, both of 
which would be facilitated by the Proposid’s implcmenta- 
lion. 

Scvenlhly. adopting the Proi>osal clearly would micrfcie 
with current pr.-tclicex of dealing with the |>iilirnl with a ter¬ 
minal illness. At present, great discretion is allowed the phy¬ 
sician in communicating the prognosis, and quite often he 
decides not to disclose it directly - in one recent study in 
Great Britain only 6 per cent of terminally ill patients were 
told of the prognosis.” Far too often, by all accounts, medi¬ 
cal personnel handle the problem of the dying patien' by 
avoidance and denial, whereas it would frequently be better 
for patients if the situation were confronted openly.”-Still, 
flexibility would be possible. CircumlrKulion on the record 
would allow the patient to deny if he wished. The physician 
and patient could agree before the rcsul*s were known to tell 
or not to tell. A patient himself could decide not to look. The 
only excluded possibility would be the physician’s withhold¬ 
ing information the patient desired. 

Eighthly, psychosomatic di.sorders would present a similar 
problem. Direct communication of the phy.sician’s knowl¬ 
edge would be a distinct improvement in many cases. Still, 
the possibility that a disorder was of psychosomatic origin 
would usually be placed in a constellation of organic possi¬ 
bilities, and the emotional problem could be approached 
gently as the other possibilities were ruled out. 

Ninthly, some might object, theoretically, on the groutids 
that the medical-care system should be organised to provide 
for cate without patient initiatives. For example, the system, 
not the patient, should inform a dentist before he operates to 
gise penicillin prophylactically to a patient with congenital 
heart disease. 

Implementine the Proposal would supplement rkther 
than contradict!this preedpt. The patient should act as a 
backup; that safeguard will be necessary even after compre- 
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heusivi- vyslrms have fully maliirrrl. In adiittiitri, pa!i»-nl 
cmilrilmlidus luakr any NlrucUirr'l syM'-iu mote r<-s|>'msivr 
and li’sN luircam ralic. 

Finniiy, ihr ohjrction can he made that middle-class 
patients already have better ac<;ess t«i physicians and 
mure sophistication in dealing with them than piKiirr 
patients do, and the Proposal will only reinforce that 
advantage. 

Although it is true that the middle class will be able to in¬ 
teract with physicians more cITectivcIy, and will be more mo¬ 
bile in switching physicians, it is also true that the poor re¬ 
ceive care of much lower quality at present.” The lower clau 
will be able to use some of the tools provided by the Proposal, 
and the overall effect on quality should benefit the lower 
cla s substantially. Given their present relative positions, 
which class would benefit more is not clear. 


Implications fok General Reform 


The Proposal represents an incremental rather than a 
comprehensive change; its implementation should improve 
medical care at once and exert a salutary influence on the 
system’s continuing evolution. Despite the fact that the Pro¬ 
posal promotes free communication and patient autonomy, 
it would not interfere with centralizing reforms, such as 
Health Maintenance Organizations and Professional .Stan- \ 
dards Review Organizations. On the contrary, as the evolu¬ 
tion of socialist economic systems indicates, autonomous in¬ 
fluences are sometimes essential even within administered 
systems. 

More specifically, countries with tightly organized medi¬ 
cal-care systems tend to have different expectations in physi- 
cian-p.tticnt relations — Sweden is a good example.” If the 
United .States system is to evolve toward more formal organ¬ 
ization, care will have to be taken to structure that system m 
that our own preference in physician-patient relations will 
be preserved (or resurrected). In addition, the United States 
has a traditional respect for family practitioners often lack- 
ing in other countries; we would be well advised to nurture 
this functional attitude. The Propo.sal would contribute to 
preservation of both these positive qualities as our medical- 
care system evolves. 

77 Prospect St B"®** N' Shenkin, M.D. 

New Hiven. Conn. 06520 David C. Warner, Ph.D. 
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MASSACHUSETTS 
MEDICAL SOCIETY 


DEATHS 


Bova - Alexander W. Bova, M.D., of Andosmr, died on June 23. 
He was in his 47th year. 

Dr. Bova received his degree from Georgetown University School 
of Medicine in 1954. He wa.s a member of the staffs of Melrose,' 
Wakefield, Winchester and New England Memorial hospitals. He 
was a member of the American Society of Abdominal Surgeons and 
the American Medical Association. 

Dr. Bova is survived by his widow, four daughters, four sons and a 
sister. 


Conn — Chester T. Cobb, M.D., of Bedford, died on July 14. He 
was in his'92d year..' 

Dr. Cobb received his degree from Albany Medical Ollege of 
Union University in 1904. He wns formerly surgeon al the Cooley 
Dickinson Hospital and medical director for the Prophylactic Brush 
Company. He was a member of the American Medical Association 
and a 30-yev member of the Masaachuselti Medical Society. 


Dr. Cobb is survived by his widow, two daughters and seven 
grandchildren. 


Fi.vnn — William F. Flynn, M.D., of Milton, died on June 9 He 
was in his 65lh year. 

Dr. Flynn received his degree from Yale University .School ef 
Medicine in 19.33. He was a member of the staffs of Milton and Clar- 
ncy hospitals. He was assistant clinical professor of surgery at Har. 
vyd Medical .School and a member of the surgical service of Boston 
City Hospital. He was a fellow of the Ameriean College of Surgeora 
and a member of the American Society for Surgery of the Hand and 
the American Medical Association and a councilor of the Massachu¬ 
setts Medical Society. 

Dr. Flynn is survived by his widow, foursons, a daughter, three ta¬ 
lers, a brother and a grandchild. 


Halpin — Thomas F. Halpin, M.D., of Reading, died on July I. 
He was in hit 68th year. 

Dr. Halpin received his degree from Tufts College Medical School 
in 1930. He was a member of the staff on Bridgewater State and Fox- 

boro State hospitals. He was a member of the American Medical As¬ 
sociation. 

Dr. Halpin is survived by his widow, three daughters, a son, a sis. 
ter and thirteen grandchildren. x 


Kefjte — Carroll H. Keene, M.D., of Chatham, died on June 5. 

He was in his 75th year. 

Dr. Keene received his degree from Boston University .School of ^ 
Medicine in 1925. He was an honorary member of the staff of Cape 
Cod Hmpital and a past president of the Barnstable District Medi- 
Society. In 1961 he was nominated as Doctor of the Year the 
Barnstable District Medical Society. He was Barnstable County 
Medical Examiner and a member of the Chatham Board of Health. 

He was a member of the American Medical Association. 

Dr. Keene is survived by his widow, two loru, one brother and lis 
grandchildren. 


Knapp — Allen H. Knapp, M.D., of Wesiboro, died on June 22 I 
He was in his 64th year. 

Dr. Knapp received his degree from Yale University School of 
Medicine in 1935. He was a member of the staffs of Marlboro, St. , 
Vincent and University hospitals. He was a member of the Ameri- ' 
can Medical Association. 

Dr. Knapp is survived by his widow, a daughter and a sister, and 
seven grandchildren. 


MvEas — Robert S. Myen, M.D., of Pinehurit, North Carolina, 
died on July 9. He was in his 63d year. 

Dr. Myers received his degree from Harvard Medical School in 
1937. He was an instructor in surgery at Harvard Medical School 
from 1941 to 1950 and assistant surgeon to the Harvard College 
Health Department from 1942 to 1950. He was executivT assistant ' 
director of the American (College of Surgeons from 1951 to 1965. He 
was a fellow of the American Ckallege of Surgeoru and a member of I 
the American Medical Association. 

Dr. Myers is survived by his widow, two daughters, a brother, a 
sister and three grandchildren. 


NicKP.axoN — Donald A. Nickerson, M.D., of Melrose, died on 
Jurre 20. He waa in his 65th year. 

Dr. Nickerson received his degree from Tufts Collegr Medical 
School in 1933. He |vas chiefpathologist, director of laboratories and 
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